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IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF TEXAS 

WACO DIVISION 
 

BALFOUR BEATTY CONSTRUCTION, LLC § 
dba BALFOUR BEATTY/McCARTHY, A § 
JOINT VENTURE; and McCARTHY  §  
BUILDING COMPANIES, INC. dba  §  
BALFOUR BEATTY/ McCARTHY,   § 
A JOINT VENTURE,    § 
       § 

Plaintiffs,     § CIVIL ACTION NO. 
       § 
vs.       § JURY TRIAL REQUESTED 
       § 
T. B. PENICK & SONS, INC. dba PENICK § 
NORDIC, JV II; and N-CAD dba PENICK § 
NORDIC, JV II,     § 
       §  
 Defendants.     § 
 

Balfour Beatty/McCarthy, A Joint Venture’s Complaint 
 
 Balfour Beatty/McCarthy, A Joint Venture, and its individual joint venture members, 

Balfour Beatty Construction, LLC (“Balfour”) and McCarthy Building Companies, Inc. 

(“McCarthy”) (collectively, “BBM”) file this Complaint against Penick Nordic, JV II and its 

individual members T. B. Penick & Sons, Inc. (“Penick”) and N-CAD dba Nordic, (“Nordic”) 

(collectively, “PNJV”). 

I. Jurisdiction and Venue 

1. Plaintiffs and Defendants are citizens of different states.  This is an action for 

money damages in excess of $75,000, exclusive of interest, costs, and attorney fees.  As such, 

this court has subject matter jurisdiction over this dispute according to 28 U.S.C. § 1332(a)(1).   

2. This court has personal jurisdiction over the parties because they are all doing 

business in Texas and the transactions that give rise to this action occurred in Texas. 
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3. Venue is proper in the Western District of Texas, Waco Division, according to 28 

U.S.C. § 1391(b)(2) because a substantial part of the events or omissions giving rise to the 

claims occurred, and a substantial part of the property that is the subject of the action is situated 

in this district.  Additionally, Article 10.1 of the subcontract agreement between the parties states 

that “[t]his Agreement shall be governed by and construed and interpreted in accordance with 

applicable federal law and, to the extent not inconsistent therewith, with the laws of the State of 

Texas.  Any legal action hereunder shall be in the place of the Project, but if a location is 

specified in BBM’s Contract with the Government, that location shall be the sole venue for any 

legal action.” 

II. The Parties 

4. Balfour is a limited liability company organized and existing under the laws of the 

State of Delaware and is authorized to conduct business in Texas.  

5. McCarthy is a corporation organized and existing under the laws of the State of 

Missouri and is authorized to conduct business in Texas. 

6. T. B. Penick & Sons, Inc. (“Penick”) is a corporation organized and existing 

under the laws of the State of California and conducts business in Texas.  Penick can be served 

with process in the State of Texas by serving its Registered Agent, Corporation Service 

Company d/b/a CSC-Lawyers Incorporating Service Company, 211 E. 7th Street, Suite 620, 

Austin, Texas 78701. 

7. N-CAD is a corporation organized and existing under the laws of the State of 

California and conducts business in Texas.  N-CAD does not maintain an agent for service of 

process in the State of Texas and therefore may be served through the Texas Secretary of State at 
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1019 Brazos, Room 105, Austin, Texas 78701.  N-CAD’s principal office is located at 9865 

Edgelake Drive, La Mesa, California 91941.  N-CAD’s Registered Agent for service of process 

in California is Thomas G. Moore, 9865 Edgelake Drive, La Mesa, California 91941. 

8. PNJV is a joint venture comprise of Penick and N-CAD and conducts business in 

Texas.  PNJV may be served with process through anyone or both of its individual joint venture 

members. 

9. All conditions precedent to the filing of this action have been performed by BBM 

or have been waived or excused by PNJV. 

III. Factual Background 

10. On or about September 10, 2010, BBM entered into a contract with the U.S. 

Army Corps of Engineers (“Government”) for BBM to serve as the general contractor to design 

and build a new medical center to replace the existing Ft. Hood Hospital (including the 

construction of a new central utility plant) with the project being known as the Carl R. Darnall 

Army Medical Center Replacement located at Fort Hood, Texas (the “Project”). 

11. On or about December 21, 2011, BBM entered into a subcontract agreement 

(“Subcontract”) with PNJV to provide turnkey concrete work for the Project.  A true and correct 

copy of the Subcontract is attached hereto and incorporated herein by reference as Exhibit A. 

12. BBM made payments to PNJV as provided under the terms of the Subcontract.  

Under the terms of the Subcontract, PNJV was obligated to make payments to its sub-

subcontractors and vendors. 

13. PNJV also obligated to perform its work on the Project according to certain 

quality standards and time frames and schedules as required under the terms of the Subcontract. 
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PNJV was also obligated to perform it work in such a manner as to not interfere with BBM’s and 

its other subcontractors’ work on the project. 

14. The Subcontract requires PNJV to indemnify and reimburse BBM for any 

expenses incurred by BBM in paying PNJV’s sub-subcontractors and vendors, and for 

correcting, remediating, supplementing and completing PNJV’s work, and for other costs and 

expenses (including but not limited to, attorneys’ fees and expenses) arising from any breach of 

the Subcontract by PNJV. 

15. During the course of the Project, PNJV materially breached the Subcontract in 

several respects: 

• Providing defective or non-conforming work for the Project, which 

required correction and remediation; 

• Failing to maintain its work schedule; 

• Interfering with the work of BBM and BBM’s subcontractors; 

• Mismanaging its sub-subcontractors; 

• Failing to properly plan and coordinate work; and 

• Failing to properly supervise its work and perform quality assurance and 

quality control for its work.   

16. As a result of PNJV’s breaches of the Subcontract, incurred certain damages 

arising from PNJV’s failure to pay its sub-subcontractors and vendors, PNJV’s defective or non-

conforming work, PNJV’s failure to maintain its work progress and schedule obligations, and 

PNJV’s interference with work on Project. 
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17. The Subcontract entitles BBM to indemnification and reimbursement for the costs 

associated with PNJV’s failure to pay its sub-subcontractors and vendors, PNJV’s defective or 

non-conforming work, PNJV’s failure to maintain its work progress and schedule obligations, 

and PNJV’s interference with work on the Project, and for BBM’s attorneys’ fees and litigation 

expenses.   

Count I – Breach of Contract 

18. BBM incorporates Paragraphs 1 through 17 of this Complaint into Count I. 

19. BBM fully performed its obligations under the Subcontract. 

20. PNJV materially breached the terms and conditions of the Subcontract and 

breached its implied duties by (i) failing to pay its sub-subcontractors and vendors; providing 

defective or non-conforming work for the Project; (ii) failing to maintain its work schedule and 

work progress as required under the Subcontract; (iii) interfering with the BBM’s or BBM’s 

other subcontractors’ work; (iv) mismanaging its sub-subcontractors; (v) failing to properly plan 

and coordinate work; and (vi) failing to properly supervise its work and perform its quality 

assurances and its quality control obligations. 

21. As a result of PNJV’s material breaches of the Subcontract, BBM has incurred 

certain damages, including, without limitation, defending claims by PNJV’s sub-subcontractors 

and vendors, expending amounts related to PNJV’s defective or non-conforming work, and 

incurring other amounts due to PNJV’s failure to properly progress its work, maintain its 

schedule and PNJV’s interference with work on the Project. 
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22. BBM is entitled to recover damages in an amount to be determined at trial but 

currently estimated (plus, attorneys’ fees and costs) from PNJV as set for the in the Subcontract 

and under applicable law. 

Count II – Indemnification  

23. BBM incorporates Paragraphs 1 through 22 of this Complaint into Count II. 

24. The Subcontract states that BBM is entitled to indemnification and reimbursement 

for the damages and losses incurred by BBM as a result of PNJV’s breaches of the Subcontract. 

25. The Subcontract states that PNJV is obligated to indemnify BBM for damages 

and losses resulting from PNJV’s performance failures. 

26. As a result of PNJV’s breaches of the Subcontract and its performance failures, 

BBM incurred certain damages and losses in an amount to be determined at trial but currently 

estimated to be to be not less than $2,000,000.00 (plus, attorneys’ fees and costs) for which BBM 

is entitled to indemnification and reimbursement from PNJV. 

Count III – Attorneys’ Fees 

27. BBM incorporates Paragraphs 1 through 26 of the Complaint into Count III. 

28. Article 10.5 of the Subcontract states that BBM is entitled to recover its attorneys’ 

fees and costs from PNJV for its breaches of the Subcontract. 

29. BBM further requests recovery of its attorneys’ fees and costs associated with 

bringing this suit as authorized by Chapter 38 of the Texas Civil Practices & Remedies Code. 

BBM respectfully requests that it be judgment against PNJV, Penick, and N-CAD, jointly 

and severally, as follows: 

a. on Count I of the Complaint, plus interest; 
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b. on Count II of the Complaint, plus interest; 

c. on Count III of the Complaint; and 

d. such other and additional relief as this court deems just and proper. 

 
Respectfully submitted, 
 
 
 
 
/s/ Greg White   
Steven Gregory White 
Texas Bar No. 21329050 

       400 Austin Ave., Ste. 103 
       PO Bo x 2186 
       Waco, Texas 76703 
       (254) 307-0097 

(866) 521-5569 – Facsimile  
greg.white@texapplaw.com 
 

 
 
 
OF Counsel 
SMITH, CURRIE & HANCOCK LLP 
2700 Marquis One Tower 
245 Peachtree Center Avenue NE 
Atlanta, Georgia 30303 
404-521-3800 
404-688-0671 – Facsimile 
ATTORNEY FOR PLAINTIFFS 
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