
LOUNSBERY  FERGUSON   
ALTONA & PEAK  LLP ESCONDIDO AND SAN DIEGO 

402 W. Broadway, Suite 400   
San Diego, CA  92101  

SPECIAL COUNSEL 

JOHN W. WITT Telephone  (619) 236-1201  

Facsimile  (619) 236-0944  

www.LFAP.com   
   

 

Felix Tinkov Direct: (619) 887-6471 
Partner Email:  FMT@LFAP.com 
 
 

 

VIA E-MAIL 

May 7, 2015  

 

 

Jan Goldsmith, City Attorney 

Office of the City Attorney for the City of San Diego 

1200 Third Avenue, Suite 1620 

San Diego, CA  92101-4178 

JGoldsmith@sandiego.gov 

 

RE: May 1, 2015 Voice Of San Diego (Scott Lewis) Public Record Act Request For Email 

Correspondence With Chargers Counsel Mark Fabiani 

 

Dear Mr. Goldsmith: 

 

This firm represents the Voice of San Diego (“VOSD”).  We are in receipt of your May 6, 

2015 response denying the Public Records Act (the “Act”) request of VOSD Editor in Chief Scott 

Lewis.  The May 1, 2015 request seeks the release of email correspondence from April 15, 2015 

through April 30, 2015 between members of Mayor Kevin Faulconer’s staff, San Diego Chargers’ 

Special Counsel Mark Fabiani and you.  As you know, such correspondence with third parties is 

generally within the ambit of the Act.  Yet, your response denies the release of the responsive 

records in reliance on Government Code §6255 and the ruling in Michaelis, Montanari & Johnson 

v. Sup. Ct. (2006) 38 Cal. 4th 1065.  This letter explains why this reliance is unfounded and 

demands the immediate release of the records in question. 

 

 Government Code §6255(a), colloquially known as the “catch-all” exception to the Act 

provides, in pertinent part, that where an enumerated exemption does not exist a public agency 

may nevertheless deny a request where “on the facts of the particular case the public interest 

served by not disclosing the record clearly outweighs the public interest served by disclosure of 

the record.” [Emphasis added.]  The City carries the burden of explaining how the public’s 

interest is best served.  (California State University, Fresno Assn., Inc. v. Superior Court (2001) 

90 Cal.App.4th 810, 831 providing “The burden of proof is on the proponent of nondisclosure, 

who must demonstrate a ‘clear overbalance’ on the side of confidentiality.”) 

 

mailto:FMT@LFAP.com
mailto:JGoldsmith@sandiego.gov


Jan Goldsmith, City Attorney 

May 7, 2015 

Page 2 of 3 

 

LOUNSBERY FERGUSON ALTONA & PEAK LLP 

 

Your response to Mr. Lewis provides that while no negotiations have begun between the 

City and the Chargers, the responsive email messages are “preliminary discussions… essential to 

the negotiations.”  This may be true, yet it provides no demonstration of a “clear overbalance” on 

the side of confidentiality.  We know that the public is keenly interested in the City’s interactions 

with the Chargers as the news reports on the topic in the last several months have been amongst 

the most widely read and commented articles in VOSD’s history. As an example, the story found 

at http://www.voiceofsandiego.org/topics/opinion/its-over-the-chargers-are-done-with-san-diego/ 

was the most popular item on the site for the week of April 25 and one of the most popular in the 

10 year history of the organization.  Presumably, all City communications may be deemed to 

present some value in nondisclosure as any number of detrimental cascading events may arise from 

the release of information.  Yet, the California legislature has deemed, and the courts have agreed, 

that nondisclosure must be limited to the enumerated exceptions found in the Act or to those 

extraordinary instances in which disclosure can be proven to be against the public’s interest. 

Government Code section 6255(a); Connell v. Superior Court (Intersource, Inc.) (1997) 56 

Cal.App.4th 601.  In short, the denial of Mr. Lewis’s request provides no basis to understand how 

nondisclosure of the subject email messages would not only benefit the public, but would “clearly 

outweigh” the public’s interest in disclosure.   

 

Further, the City’s response points to the Michaelis case as authority for denying the release 

of records involving negotiations.  The reliance on Michaelis is misplaced.  The subject case 

involved the release of bidding materials in response to a City of Los Angeles Department of 

Airports request for proposals (“RFP”) in which multiple parties made submissions subject to 

competitive analysis by department staff and finally board approval. The Court reasoned that the 

release of such proposal materials might give an unfair advantage to one or more bidders and thus 

harm the Dept. of Airports’ ability to negotiate a favorable outcome for the public.  This reasoning 

affords protection only in those instances in which multiple bidders may seek advantage over one 

another, as well as a public agency, by way of disclosing confidential details submitted in response 

to a specific request.   

 

The Michaelis case is inapposite. In the instant matter, the email records sought are not part 

of an RFP process, the Chargers are the only entity involved and cannot gain advantage by the 

release of this information as they are a party to the communication, and the City has not begun 

negotiations with the Chargers, nor will negotiations begin for some time per your denial letter, if 

ever.1  The mere fact that Michaelis deals with a particular type of negotiation does not absolve 

the City from timely releasing public records which may lead to negotiations of another type.  Such 

an association is tenuous at best.   

                                                 
1 We understand the Chargers and the National Football League have opined that negotiations with the City of San 

Diego may be moot if the City fails to relay a “workable offer,” in the Chargers’ discretion, for a new stadium.  To 

date, Mr. Fabiani has repeatedly cast doubt on the ability of the Citizens Stadium Advisory Group to develop an 

acceptable plan, as has the NFL Vice President Eric Grubman.  See, for example, 

http://www.voiceofsandiego.org/topics/opinion/its-over-the-chargers-are-done-with-san-diego/. 
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Further, the offer to release the requested records after negotiations have concluded is 

unsatisfactory.  The news industry relies on current information to inform the public.  A single 

day’s delay may result in the difference between a newspaper and a bird cage liner (or, in the case 

of VOSD, its electronic equivalent).  The public’s interest in knowing the business of its 

government is fundamental.  Government Code section 6255.  This interest can only be served by 

the timely release of information.  Government Code section 6253(b).  Delay or obstruction in the 

discharge of public records is strictly forbidden.  Government Code section 6253(d).  We, 

therefore, demand that the requested emails be released immediately as there can be no basis for 

the City’s further review, or other delay in the discharge, of the records. 

 

Please direct all correspondence on this matter to this office. 

 

Sincerely, 

 

 

 

Felix Tinkov  

LOUNSBERY FERGUSON ALTONA & PEAK, LLP 

 

cc: Client 

 Carmen Sandoval (csandoval@sandiego.gov)   

Matt Awbrey (mawbrey@sandiego.gov) 

Gerry Braun (gbraun@sandiego.gov) 

Stephen Puetz (spuetz@sandiego.gov) 
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