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I. INTRODUCTION 

Case law has long held that “concerns” about jury taint, fair trial rights and 

due process from media coverage of events in a community of San Diego’s size are 

essentially baseless because the coverage would have to “inflame and prejudice the 

entire community” such that a fair jury could not be seated.  (See II, C, 3, infra.)  

This is impossible—and borders on the ridiculous in light of cases like the Boston 

bomber tried in Boston—but even assuming arguendo it was not, the legal remedy 

is a change of venue.  (Id.)  These meritless arguments thus should not prevent the 

public from seeing firsthand video of the shooting by a SDPD officer of an 

unarmed, mentally ill person on a public street, or the statement of the officer 

involved, for public transparency and accountability reasons of the utmost public 

importance.  In fact, public release of such video is routine, even from officer-worn 

body cams, as Oklahoma just achieved in enacting such legislation.  See, e.g., 

http://www.policeone.com/police-products/body-cameras/articles/8564111-Okla-

governor-signs-measure-for-public-release-of-police-body-cam-footage/.  Outside of 

these invalid “jury taint” arguments, the Court is left with bare speculation about 

“concerns” and “evils” the City and Officer Browder fear might occur.  Such 

speculation and fear have never been sufficient to support a protective order, and 

should not be allowed to shield the material sought here.  

II. THE VIDEO AND STATEMENT SHOULD BE DISCLOSED 

A. Defendants Failed To Show The Material Sought Is Confidential 

As the Media explained in its moving papers, the first element of good cause 

is “that the documents in question are truly confidential.”  Welsh v. City & County of 

San Francisco, 887 F. Supp. 1293, 1297 (N.D. Cal. 1995).  Without establishing 

that the Video is “truly confidential,” the Court need not even consider the second 

element of a good cause showing, i.e., “that disclosure . . . would cause a ‘clearly 

defined and very serious injury.’”  Id.  Defendants make no attempt to explain how 

the Video—which contains footage of an officer-involved shooting on a public 
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street captured by a third party’s security camera—could possibly be “confidential.” 

Further, members of the public—at least one employee KEKO, the entity whose 

security camera captured the video—have already seen it.  Thus, its content is not 

private, and it should be disclosed, regardless of the harm that Defendants allege.   

The same is true of Officer Browder’s statement.  As Officer Browder is a 

public official engaged in his public duties under color of law, there is no basis for 

claiming his statement about his duties is “confidential.”  Even where the 

information sought concerns an officer involved shooting, courts have made clear 

disclosure is warranted.  Long Beach Police Officers Assoc. v . City of Long Beach, 

59 Cal.4th 59, 66-67 (2014) (requiring disclosure of names of officers involved in 

shootings and details of the shootings). 

B. The Material Sought Is Not Part Of An Investigative Record 

Officer Browder apparently contends the materials sought fall within the 

exception to the California Public Records Act (CPRA) for “[r]ecords of ... 

investigations” (Cal. Gov. Code § 6254(f)) and thus are exempt from disclosure.  

(Browder Oppo. 8:9-9:3).  But the CRPA and its exemptions do not apply here 

because the Media seeks the materials (1) pursuant to FRCP 24(b), not the CPRA 

and (2) from the Plaintiffs, to whom the CPRA cannot possibly apply, and not the 

government Defendants.  Even assuming arguendo that the CPRA was relevant, the 

materials sought are not “records of investigation.”   

Dixon v. Superior Court, 170 Cal. App. 4th 1271 (2009), upon which Officer 

Browder relies, makes this clear.  There, the court held a coroner’s reports “are 

public records that are exempt from disclosure under Government Code section 

6254, subdivision (f).”  Id. at 1273-74.  In it analysis, the court considered “whether 

the coroner . . . compiles investigatory files for law enforcement purposes.”  Id. at 

1276-77.  It answered that question in the affirmative because the coroner conducts 

the official inquiry into a death, and thus held that autopsy reports fell within the 

records of investigation exception to the CRPA.  Here, the Media does not seek 
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access to a report compiled by anyone investigating the shooting on behalf of the 

government. It seeks Video captured by a third-party in public space, and a 

statement made by Officer Browder himself.  These materials are not “investigatory 

files” prepared by or on behalf of the District Attorney’s Office.   

Thus, just as the attorney-client privilege does not apply to preexisting 

documents merely provided to an attorney, Fisher v. United States, 425 U.S. 391, 

403-404 (1976), so too should the investigatory files exemption not apply here 

simply because the third-party Video was given to law enforcement.  Uribe v. 

Howie, 19 Cal. App. 3d 194, 213 (1971) (“To say that the exemption created by 

subsection (f) is applicable to any document which a public agency might … use in 

the course of a disciplinary proceeding would be to create a virtual Carte blanche for 

the denial of public access to public records. The exception would thus swallow the 

rule. This could not have been the intent of the Legislature.”).1 

C. Defendants Have Failed To Show Good Cause 

1. No Evidence Establishes That Releasing The Materials Will 
Impact The Criminal Investigation Into The Shooting 

Defendants contend that release of the materials will negatively impact the 

criminal investigation into Officer Browder’s shooting of Mr. Nehad because (1) 

releasing the materials could “taint[] witnesses the DA may interview” (City Oppo. 

8:7-8; Browder Oppo. 9:23-24 (emphasis added)); (2) taint the jury pool (City Oppo. 

8:12-13; Browder Oppo. 10:1-2). and (3) cause the “media, public, and jury pool to 

‘make certain [erroneous] conclusions’ because only selected pieces of evidence are 

sought” (City Oppo. 8:14-16; Browder Oppo. 10:3-5 (alternation in original)). 

The first of Defendants’ contentions is based on pure speculation.  Mr. 

Azevedo declares, “There are witnesses to the Nehad OIS who may be re-

                                           
1 Moreover, the purpose of the investigatory exception to the CPRA is to protect the 
integrity of criminal investigations.  Dixon, 170 Cal. App. 4th at 1276.  Here, the 
entire investigative file has been turned over to Plaintiffs adverse to the government 
in this civil lawsuit, and the purpose of the exception has already been vitiated.     
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interviewed.  By releasing the video and statement of Officer Browder, there is a 

risk of tainting witnesses’ accounts.”  (Azevedo Decl. ¶ 5.)  In other words, Mr. 

Azevedo contends that the criminal case against Officer Browder could be 

compromised because the DA might decide to re-interview certain undisclosed 

witnesses, and providing the Video to the Media might taint those unnamed 

witnesses’ accounts if they see the Video and then change their stories.  This 

speculation cannot constitute good cause for purposes of FRCP 26(c).   

Defendants’ second contention, that disclosure will somehow taint Officer 

Browder’s criminal jury pool, fails as a matter of law, as explained in Section II, C, 

3, infra.  But there is no criminal case pending, much less a trial date set, and there 

is no evidence to suggest that publicity will saturate the entire jury pool in San 

Diego County, so as to taint an entire jury pool.2 

Finally, Defendants’ contention that disclosure should not be permitted 

because any Media coverage would be based on partial information is both 

ridiculous, and again, based on pure speculation.  Mr. Azevedo declares,  

The release of the video and statement by themselves could be 
prejudicial because it would be viewed alone and without the context of 
the entire investigation. Only this limited information concerning the 
relevant events sunounding the OIS would be made public. The media 
and the public would naturally be inclined to make certain 
conclusions from the materials.  This could further undermine the 
officer’s right to a fair trial by tainting a potential jury pool. 

(Acevedo Decl. ¶ 7 (emphasis added).)3  Defendants do not contend that the Video 

itself is inaccurate, nor do they explain what “erroneous” conclusions might be 

                                           
2 Defendants’ reference to an Op-Ed piece from District Attorney Dumanis (City 
Oppo. at 8:17-20; Browder Oppo. 10:6-8) does not change this conclusion.  The Op-
Ed piece is inadmissible hearsay and mere opinion by the District Attorney.  
Moreover, it is ironic that Defendants rely on an Op-Ed piece published by moving 
party San Diego Union-Tribune to make their case.            
3 Chief Of Police Zimmerman also states she is “concerned that public pressure 
resulting from the release of the video and other evidence may improperly influence 
current and future investigations of the shooting,” but she fails to cite any facts in 
support of her concern.  (Zimmerman Decl. ¶ 10.)  She merely speculates that “some 
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made from the Video, which is not surprising, as Mr. Azevedo himself notes that the 

conclusions would be “natural[].”  There is no good cause to maintain secrecy over 

the materials sought simply because Defendants believe that additional information 

is needed for “context.”  Nelson v. Matrixx Initiatives, Inc., No. C 09-02904 WHA, 

2012 WL 1380259, at *3 (N.D. Cal. Apr. 20, 2012) (rejecting as insufficient and 

conclusory defendants’ claim that disclosure of documents “may cause them harm 

because the public has a tendency to misconstrue incomplete or inaccurate 

information”).  If Officer Browder is concerned that releasing the Video will not tell 

his side of the story—he contends that “the Media is not shy about the narrative it 

seeks to advance” (Browder Oppo. 15:17-27)—he may choose to provide additional 

information, but he may not enlist this Court in censoring the Media.4  

2. There Is No Evidence That Releasing The Materials Will 
Increase Any Threat To Officer Browder’s Safety Or To The 
City At Large 

Defendants contend release of the Video and Officer Browder’s statement 

“could (1) result in threats and possibly violence against Officer Browder and his 

                                           
elements of the media and Internet community will manipulate, edit, and distort the 
evidence at issue here to pursue less than pure agendas or simply for shock value - 
to the detriment of the officer's due process rights” (Id. ¶ 11), but again fails to 
explain how such prejudice would result.  Chief Zimmerman cannot seriously 
contend that the District Attorney or other City Boards will rely on the “Internet 
community” in making charging or other decisions, and Defendants themselves fail 
to articulate any prejudice.  (City Oppo. 12:10-13:6; Browder Oppo. 15:10-23.) 
4 Officer Browder also spends pages discussing cases applicable to requests to stay a 
civil suit pending criminal proceedings, even though he admits no motion to stay is 
pending (nor could there be, as no criminal charges have been brought).  (Browder 
Oppo. 10:14-13:4.)  Even if these cases were relevant, they do not help Officer 
Browder because they concern the use of civil proceedings to obtain discovery 
unavailable in criminal cases or to attempt to end run the Fifth Amendment privilege 
against self-incrimination.  Officer Browder has made no attempt to explain how the 
materials sought implicate either discovery in a future criminal case or his Fifth 
Amendment rights, and with good reason—they don’t—and the very cases that he 
cites support the Media.  SEC v. Dresser Indus., Inc., 628 F.2d 1368, 1376 (D.C. 
Cir. 1980) (no stay granted where “[n]o indictment has been returned; no Fifth 
Amendment privilege is threatened; Rule 16(b) has not come into effect; and the 
SEC subpoena does not require Dresser to reveal the basis for its defense”). 
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family, and (2) jeopardize his due process rights in various ongoing and future 

investigations, and other proceedings regarding the shooting.”  (City Oppo. 9:4-7; 

Browder Oppo. 13:13-16 (emphasis added).)  Defendants cite a barrage of purported 

evidence about generalized violence against SDPD officers in support of their 

claims about what “could” happen, but they do not allege any harm that would 

specifically result from the release of the materials.  Instead, Defendants focus on 

generalized dangers facing officers and harm broadly resulting from the publication 

of police shootings.  (City Oppo. 8:21-10:25; Browder Oppo. 13:5-16:2.)   

For example, Defendants speculate that publication of the Video would 

“inflame violent or unstable elements” and lead “to threats and violence,” but do not 

identify who would become inflamed or what exactly they think would happen.  

(City Oppo. 9:11-13; Browder Oppo. 13:21-22.)  Similarly, Defendants detail the 

unfortunate increase in general assaults and violence against officers in recent years, 

but again do nothing to tie that increased violence to the release of the Video.  (City 

Oppo. 9:14-20, 9:21-26; Browder Oppo. 13:22-27, 14:3-7.)  In citing the generalized 

increase in violent behavior, Defendants cite to Chief Zimmerman’s Declaration, but 

when they contend that “[t]hese increases appear to coincide with recent intense 

press and Internet focus on police-involved shootings around the country,” 

Defendants cite no evidence whatsoever.  (City Oppo. 9:19-20; Browder Oppo. 

13:27-14:2.) 

Defendants’ failure to tie their claims of purported likely harm to Officer 

Browder in particular is even more telling.  Defendants contend that fifty-seven 

news stories have been published about the shooting to date, and that sixty-one 

percent of those stories are negative.  (City Oppo. 11:12-28; Browder Oppo. 16:10-

20.)  They further contend that a majority of Union-Tribune readers believe that the 

shooting was not justified.  (Id.)  Still, Defendants submit no evidence to suggest 

this media coverage has impacted Officer Browder’s rights or compromised his 

safety, let alone explain how releasing the Video or Officer Browder’s statement 
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could cause such things when the coverage to date has not.  For example, 

Defendants block quote a threat of arrest made to other unnamed officers for reasons 

unrelated to the shooting at issue here.  But, with regard to Officer Browder in 

particular, Defendants point only to a video on YouTube that calls for his arrest, and 

asserts, “[i]f these demands are not met, the truth will be exposed.”  (City Oppo. 

10:14-20; Browder Oppo. 14:23-15:1; Exhibit 2 at 3:19-20.)  This is hardly a 

“threat” that merits keeping the Video or Officer Browder’s statement from the 

public, despite the Defendants’ unadulterated speculation that “[s]uch individuals 

may not concern themselves with the concept of due process.”  (City Oppo. 10:20-

21; Browder Oppo. 15:1-2.)   

Generalized statements about escalating violence against police officers, 

while no doubt troubling, and the costs incurred in connection therewith (City Oppo. 

10:23-28; Browder Oppo. 15:4-9), cannot justify a gag order.  As the California 

Supreme Court recently explained when considering whether to order the release of 

the names of officers involved in a shooting pursuant to a CRPA request, “Vague 

safety concerns that apply to all officers involved in shootings are insufficient to tip 

the balance against disclosure of officer names. As we have said in the past, [a] 

mere assertion of possible endangerment does not clearly outweigh the public 

interest in access to ... records.”  Long Beach, 59 Cal. 4th at 75; Manriquez v. 

Huchins, No. 1:09-CV-00456-OWW, 2011 WL 3290165, at *37-*38 (E.D. Cal. July 

27, 2011) (defendants’ assertion that sought-after information “could potentially 

implicate the security” of the prison and prison officials, without more, was 

insufficient); Martinez v. Garsha, No. 1:09-cv-00337-LJO-SKO PC, 2013 WL 

3744172, at *7 (E.D. Cal. July 15, 2013) (“vague assertions of safety and security 

concerns do not shield the production of discoverable documents.”). 

3. The Jury Pool Will Not Be Tainted As A Matter Of Law 

As a matter of law, Defendants’ contention that pretrial publicity might taint 

Officer Browder’s right to a fair trial cannot support denying the Media the access 
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sought here.  Pretrial publicity cannot justify secrecy as a matter of law both because 

the legal standard for demonstrating prejudice cannot be met in this community.  

Defendants have produced no evidence to suggest that publicity will saturate the 

entire jury pool in San Diego County to substantiate their claim that disclosure 

would taint the jury pool.  Nebraska Press Ass'n v. Stuart, 427 U.S. 539 (1976); 

Press-Enterprise Co. v. Superior Court, 22 Cal. App. 4th 498, 503-04 (1994).  To 

uphold such a finding, the evidence must be “clear ... that further publicity, 

unchecked, would so distort the views of potential jurors that 12 [c]an not be found 

who would, under proper instructions, fulfill their sworn duty to render a just verdict 

exclusively on the evidence presented in open court’ ….”  CBS v. U.S. Dist. Ct., 729 

F.2d 1174, 1178 (9th Cir. 1983) (quoting Nebraska Press Ass’n, 427 U.S. at 569.)     

The Ninth Circuit reinforced this standard in Seattle Times v. District Court: 

[P]ervasive publicity, without more, does not automatically result in an 
unfair trial.  In assessing the prejudicial nature of such publicity, this 
court looks “’not simply to its effect on individual viewers but to its 
capacity to inflame and prejudice the entire community.  In other 
words, [does it create] a pattern of deep and bitter prejudice . . .” 
throughout the community’” (Citations omitted). 

845 F.2d 1513, 1519 (9th Cir. 1988).  In highlighting the fact that “[p]retrial 

proceedings have grown increasingly important in the modern era,” the Court noted 

that disclosure of even prejudicial information is minimized when it occurs “almost 

two months before the jury is scheduled to be impaneled.”   845 F.2d at 1518.  The 

Court further held that “prejudicial publicity is less likely to endanger the 

defendant’s fair trial in a large metropolitan area such as Seattle.”  Id.  Moreover, 

searching voir dire, peremptory challenges, admonitions and instructions to the jury, 

redaction, and media self-restraint are all viable alternatives to secrecy.  Id.  If voir 

dire fails to impanel an impartial jury, the options of a continuance or change of 

venue are still open.   Id.5 

                                           
5 Courts have held, absent “exceptional circumstances,” courts must presume that 
voir dire, admonitions, and the like will be sufficient:  “cautionary admonitions and 
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Here, a criminal proceeding has not yet been initiated against Officer 

Browder, if one will be initiated at all, and there has obviously been no trial date set.  

If and when charges are brought and a trial date is set, San Diego’s jury pool is 

sufficiently large to seat a fair jury in this case regardless of the amount or substance 

of pretrial publicity.  See http://quickfacts.census.gov/qfd/states/06/06073.html 

(estimated 2014 population of 3,263,431).  Defendants have introduced no evidence 

to suggest that peremptory challenges and instructions to the jury would be 

insufficient.  Any argument to the contrary is necessarily speculative.  Moreover, the 

less restrictive legal remedy in the face of true jury taint is a change of venue.  

The “evidence” Defendants submitted cannot change this conclusion.  

Defendants proffered expert testimony about the media coverage of the shooting 

between April 30 and August 31, 2015.  (City Oppo. 11:1-12:9; Browder Oppo. 

16:5-24.)  Even ignoring that much of the “testimony” is inadmissible, as explained 

in the evidentiary objections filed herewith, if anything, it establishes only that some 

of the coverage of the shooting may have been negative, and that a small subset of 

readers of the Union-Tribune—55% of 134 readers who responded—believed that 

the shooting was not justified.  (See, e.g., Roundtree Decl. ¶ 33.)  This is hardly 

surprising, nor is it evidence of prejudice, given the circumstances.  It is difficult to 

describe positively a police shooting of an unarmed man, and Defendants have 

presented no evidence that the complained of characterization is unwarranted.  On 

the contrary, the District Attorney himself admits that there is a “natural” conclusion 

based on the information that has been released to date.  (Acevedo Decl. ¶ 7.)    

But none of this matters.  Although Defendants and their experts speculate 

that “releasing the records to the Media may negatively influence Defendants’ 

ability to obtain a fair and impartial jury” (Browder Oppo. 16:24-27 (emphasis 

                                           
instructions must be considered a presumptively reasonable alternative a 
presumption that can be overcome only in exceptional circumstances.”  NBC 
Subsidiary v. Superior Court, 20 Cal.4th 1178, 1223-24 (1999). 
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added); see also City Oppo. 12:7-8), they present no evidence whatsoever that the 

coverage has saturated, much less prejudiced, the entire jury pool.  Thus, Defendants 

have failed to meet their burden to show good cause. 

4. Disclosure Would Not Violate Officer Browder’s Due Process 
Rights 

Finally, Officer Browder contends that releasing the Video and his statement 

would somehow violate his Due Process rights.  (Browder Oppo. 17:1-18:15.)  This 

is as speculative as it is absurd.  Officer Browder cites no case holding that a 

defendant’s Due Process rights are infringed by permitting a third-party, non-

governmental actor like Plaintiffs here to provide the media with security camera 

footage of a public street.  Nor does he explain how providing the materials sought 

would cause the City or other governmental actor to violate his rights.  Instead, 

Officer Browder relies on the same speculation that forms the basis of his good 

cause argument, and his claim for violation of Due Process should be dismissed out 

of hand—especially in light of the public interest in scrutinizing officer shootings. 

III. CONCLUSION 

For the reasons stated, public access to the Video and Officer Browder’s 

Statement about the killing in this important case should be afforded forthwith.  This 

is especially true because cases with similar facts, the parties tend to settle, meaning 

that the public will never see the Video. 

 

Dated:  September 11, 2015 SHEPPARD, MULLIN, RICHTER & HAMPTON  LLP
  

By /s/ Guylyn R. Cummins 
  GUYLYN R. CUMMINS 

Attorneys for the MEDIA  
gcummins@sheppardmullin.com 
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The Media hereby submits these Objections to the Declaration Of Shelley 

Zimmerman submitted by the City and Officer Browder in opposition to the Media’s 

motion for access to the Video and Officer Browder’s statement. 

LEGAL STANDARD FOR EVIDENTIARY OBJECTIONS 

The Media objects to the evidence below on a number of grounds.  The legal 

support for these objections is as follows: 

1. Irrelevant: Fed. R. Evid. 402 (“Evidence which is not relevant is not 

admissible.”); Fed. R. Evid. 401 (“Relevant evidence means evidence having any 

tendency to make the existence of any fact that is of consequence to the 

determination of the action more probable or less probable that it would be without 

the evidence.”). 

2. Lacks Personal Knowledge, Lacks Foundation, Speculation: Fed. 

R. Evid. 602 (“A witness may not testify to a matter unless evidence is introduced 

sufficient to support a finding that the witness has personal knowledge of the 

matter.”); United States v. Shumway, 199 F.3d 1093, 1104 (9th Cir. 1999) (finding 

that it is not enough for the declarant simply to state that he or she has personal 

knowledge of the facts stated; rather, the declaration itself must contain facts 

showing the declarant’s connection with the matters stated therein, establishing the 

source of his or her information); Payne v. Paule, 337 F.3d 767, 772 (7th Cir. 2003) 

(“[A]lthough personal knowledge may include reasonable inferences, those 

inferences must be grounded in observation or other first-hand personal experience.  

They must not be flights of fancy, speculations, hunches, intuitions, or rumors about 

matters remote from that experience.”) (internal quotes omitted); Kim v. U.S., 121 

F.3d 1269, 1276-77 (9th Cir. 1997) (district court properly rejected affidavit not 

based on personal knowledge) (citing Keenan v. Allan, 91 F.3d 1275, 1278 (9th Cir. 

1996)). 

3. Best Evidence Rule: Fed. R. Evid. 1002 (“An original writing, 

recording, or photograph is required in order to prove its content. . .”); Bissoon-Dath 
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v. Sony Computer Entertainment Am., Inc., 694 F. Supp. 2d 1071, 1080 (N.D. Cal. 

2010) (striking portions of declaration “opin[ing]” on a document attached to the 

declaration because the characterization of the written document violated the best 

evidence rule – in essence, the document speaks for itself); Gonzalez v. Allstate Ins. 

Co., No. CV 04-1548 FMC (PJWx), 2005 WL 5891935, at *4 n. 13 (C.D. Cal. Aug. 

2, 2005) (“Even if the documents from Allstate’s customer database are business 

records, they are not submitted along with the declaration.  Zamora’s testimony as to 

the contents of those business records is hearsay.  Zamora’s testimony also violates 

the best evidence rule.  When the only source of a witness’s knowledge is a writing, 

the contents of that writing are at issue, [] the party submitting the evidence must 

comply with Fed. R. Evid. 1002.”). 

4. Improper Expert Opinion: Fed. R. Evid. 702 (allowing a witness to 

give an expert opinion only if the “witness is qualified as an expert by knowledge, 

skill, experience, training or education” and if the testimony “is based upon 

sufficient facts or data… is the product of reliable principles and methods, and the 

witness has applied the principles and methods reliably to the facts of the case”); 

Nationwide Transp. Fin. v. Cass Info. Sys., Inc., 523 F.3d 1051, 1058 (9th Cir. 

2008) (expert may not offer opinion on ultimate issue of law); Burkhart v. 

Washington Metro. Area Transit Auth., 112 F.3d 1207, 1213 (D.C. Cir. 1997) 

("Each courtroom comes equipped with a 'legal expert,' called a judge, and it is his 

or her province alone to instruct the jury on the relevant legal standards"); First 

Weber Group, Inc. v. Horsfall, 738 F.3d 767, 778 (7th Cir. 2013) ("[a] court does 

not need an expert to explain an area of law"). 
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EVIDENTIARY OBJECTIONS 

Evidence Objections Ruling

The SDPD's policy is to decline 
public requests for investigative 
records, as authorized by the 
California Public Records Act.  
This includes videos, whether 
captured by an officer's body-
worn camera, or a third party. 
Indeed, the SDPD does not 
(unless compelled by court order 
or governing law) release any 
body-worn-camera videos to the 
media - even when a video paints 
the SDPD and its officers in a 
positive light, or casts the 
Department's detractors in a 
negative light.  One exception to 
the SDPD's policy against 
disclosure was made early on in 
the body-worn-camera program 
and was for demonstrative 
purposes only.  When an officer 
issued a warning during a traffic 
stop, and no further action was 
anticipated regarding the stop, the 
officer asked if the driver was 
willing to sign a release allowing 
the SDPD to release the video to 
the media for demonstration 
purposes.  That one-time, 
temporary exception has not been 
repeated. 

Declaration Of Shelley 
Zimmerman (Zimmerman Decl.) 
¶ 3. 

Relevance.  The testimony 
lacks relevance to any issue 
pending in the Media motion.  
The Media is not seeking 
bodycam videos pursuant to the 
California Public Records Act 
from SDPD, but rather video 
from a business security camera 
of a shooting on a public street 
that is evidence in this court 
case.  Moreover, the testimony 
is contrary to policies of other 
law enforcement organizations, 
cities and states regarding body 
cam videos of officers, as many 
do release such video given that 
it is a firsthand portrayal of 
police conduct in the 
performance of their official 
duties, and bears on important 
public transparency and 
accountability interests.  See 
http://www.policeone.com/polic
e-products/body-
cameras/articles/8564111-Okla-
governor-signs-measure-for-
public-release-of-police-body-
cam-footage/.  See also 
http://www.denverpost.com/ne
ws/ci_28776598/denver-police-
release-draft-body-camera-
policy-public [noting a 
University of Cambridge 
researcher showed while 
officers were using body 
cameras, use of force incidents 
were 8 percent less likely. The 
researcher also found the 
cameras made use of force 
complaints 35 percent less 
likely and arrests 18 percent less 
likely.].) 

  Sustained

  Overruled 

I understand that Rule 26(c)(l ) of 
the Federal Rules of Civil 
Procedure allows the court, for 
good cause, to issue an order 
protecting a party or person from 
annoyance, embarrassment, 
oppression, or undue burden or 
expense, including forbidding the 

Improper legal standard.  The 
correct legal standard for “good 
cause” is as follows:  “A 
demonstration of good cause 
embodies a showing (1) that the 
documents in question truly are 
confidential and (2) that 
disclosure of the documents 

  Sustained

  Overruled 
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Evidence Objections Ruling

disclosure of particular evidence.  
Based on the following, I believe 
the release of the records in 
question – as well as their 
subsequent manipulation, 
distortion and misrepresentation – 
could cause far more than  mere 
annoyance, embarrassment, 
oppression, or undue burden or 
expense – it could (1) result in 
threats and possibly violence 
against Officer Browder and his 
family, and (2) jeopardize his due 
process rights in various ongoing 
and future investigations, and 
other proceedings regarding the 
shooting. 

Declaration Of Shelley 
Zimmerman (Zimmerman Decl.) 
¶ 4. 

would cause a ‘clearly defined 
and very serious injury.’”  
Welsh v. City & County of San 
Francisco, 887 F. Supp. 1293, 
1297 (N.D. Cal. 1995).   

Relevance; Lacks Foundation; 
Improper Expert Testimony 
and Opinion.  A lay person’s 
understanding of the legal 
standard to be applied by the 
Court lacks relevance to any 
pending issue in the Media’s 
motion.  References to possible 
manipulation, distortion and 
misrepresentation that might 
cause annoyance, 
embarrassment, oppression, or 
undue burden or expense, 
constitute speculation, lack 
foundation, and lack relevance 
to any issue pending in the 
Media’s motion.  The same is 
true as to speculation about 
“possible violence.”  

Based on my experience as a 
police officer, assistant chief and 
now chief, my discussions with 
police chiefs and other officers 
across the nation, and my review 
of reports and news accounts of 
violence against officers and 
municipalities around the 
country, I am concerned that the 
release of evidence will inflame 
violent or unstable elements, 
leading to threats and violence in 
San Diego, and particularly 
against Officer Browder and his 
family.  Violence and threats 
against officers –including SDPD 
officers – have increased 
dramatically the past few years.  
During the period January 2014 
through December 2014, SDPD 
officers were assaulted 319 times 
– an increase of 67 over 2013’s 
252 assaults. And in the first 
seven months of 2015, SDPD 
officers were assaulted 254 times, 
or 73 more times than the first 
seven months of 2014 – and more 

Relevance; Lacks Foundation, 
Speculation; Improper Expert 
Testimony and Opinion.  
References to “concerns” about 
possible harm that might occur 
from release of the video or 
other evidence in this case 
constitute speculation, lack 
foundation, constitute improper 
expert testimony and opinion, 
and therefore lack relevance to 
any issue pending in the 
Media’s motion.  The testimony 
contains no admissible evidence 
or expert testimony linking any 
of the crime statistics to media 
coverage in this case or even in 
other of the cases referenced. 

 

  Sustained

  Overruled 
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Evidence Objections Ruling

than the entire year in 2013. 
These increases appear to 
coincide with recent widespread 
media and Internet attention to 
police-involved shootings around 
the country. 

Declaration Of Shelley 
Zimmerman (Zimmerman Decl.) 
¶ 5. 

In the past year alone, members 
of the public have ambushed 
SDPD officers without 
provocation, shooting at the 
officers, punching them, choking 
them, kicking them, kneeing 
them, and spitting on them – to 
name only some of the assaults.  
In the past year, individuals have 
even scaled the security fences 
around patrol division stations 
and physically attacked SDPD 
officers. 

Declaration Of Shelley 
Zimmerman (Zimmerman Decl.) 
¶ 6. 

Relevance; Lacks Foundation, 
Speculation; Improper Expert 
Testimony and Opinion. There 
is no admissible evidence or 
expert testimony that links the 
referenced crimes on officers to 
this case, or media coverage 
concerning it, or any other case, 
and speculation about any such 
connection lacks foundation, 
constitutes improper expert 
testimony and opinion, and 
lacks relevance to any issue 
pending in the Media’s motion.  

 

  Sustained

  Overruled 

Officers are regularly subjected to 
not only physical and verbal 
abuse, but also to threats, some 
explicit and some more veiled: as 
recently as August 22, 2015, the 
SDPD received from the San 
Diego City Attorney’s Office a 
taped telephone message from a 
member of the public threatening 
two SDPD Officers.  A true and 
correct copy of a certified 
transcript of the call is submitted 
herewith as Exhibit 1. As the 
caller stated: I am planning on 
effecting the arrest for attempted 
murder on both Officer +++++ 
and +++++.  That will be 
happening within the next two 
months, and I need to know 
where I am supposed to bring 
them and I need to liaison with 
the criminal division to have the 
charges at least lodged on my 
behalf because I’m not allowed to 

Relevance; Lacks Foundation, 
Speculation; Improper Expert 
Testimony and Opinion. There 
is no admissible evidence or 
expert testimony that links the 
referenced incident of abuse, or 
other physical and verbal abuse, 
of officers to this case, or media 
coverage concerning it or any 
other case, and speculation 
about any such connection lacks 
foundation, constitutes improper 
expert testimony and opinion, 
and lack relevance to any issue 
pending in the Media’s motion.  

  Sustained

  Overruled 
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Evidence Objections Ruling

do that.  If the City Attorney is 
unwilling to do so, then that will 
be a protection issue that we'll 
have to sort out between me and 
the City Attorney’s office, but 
that is what is going to go down 
here in the next couple of months. 
We’re not going to sit around and 
wait anymore and be afraid.  I’m 
going to take matters into my 
hands and I will be arresting – 
citizen’s arresting both Officer 
+++++ and Officer +++++ in the 
next two months for attempted 
murder.  Exh. 1, 2:5-22. 

Declaration Of Shelley 
Zimmerman (Zimmerman Decl.) 
¶ 7. 

In the case of Officer Browder 
persons calling themselves 
“Anonymous” have released a 
video on YouTube regarding 
Officer Browder.  The video may 
be found at 
https://www.youtube.com/watch?
v=61MrNKeTANI.  A true and 
correct copy of a certified 
transcript of the video is attached 
as Exhibit 2.  Referring to the 
shooting of Mr. Nehad, the video 
states that “Anonymous does not 
tolerate this type of terrorism on 
our communities,” demands 
Officer Browder be immediately 
arrested and charged with murder, 
and ends with “We do not 
forgive.  We do not forget. 
SDPD, you should have expected 
us.” Exh. 2, 18-19, 3:3-5, 3:22-
23. 

Declaration Of Shelley 
Zimmerman (Zimmerman Decl.) 
¶ 8. 

Best Evidence.  The YouTube 
video speaks for itself, and 
contains no threat against 
Officer Browder. 

Relevance;  References to “this 
type of terrorism on our 
communities” and demands that 
Officer Browder be “arrested 
and charged with murder” 
following Officer Browder’s 
shooting of an unarmed, 
mentally ill individual on a 
public street are protected free 
speech and opinion under the 
First Amendment and article I, 
section 2 of the California 
Constitution.  Moreover, given 
the content of the YouTube 
video, which is pure opinion, it 
lacks relevance to any issue 
pending in the Media’s motion. 

 

  Sustained

  Overruled 

  



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

 

 -7- Case No. 15-cv-1386-WQH (NLS)
SMRH:472968664.2 EVIDENTIARY OBJECTIONS TO DECLARATION OF SHELLEY ZIMMERMAN
 

Fanning the flames of hatred 
against Officer Browder and 
other officers, which I believe the 
release of the video and statement 
would do, not only endangers the 
officers and their families, but 
also places an undue burden on 
the SDPD and City of San Diego, 
in the form of the cost and time of 
mobilizing and maintaining 
additional security to protect its 
police officers and the citizens 
whom we serve. 

Declaration Of Shelley 
Zimmerman (Zimmerman Decl.) 
¶ 9. 

Relevance; Lacks Foundation, 
Speculation; Improper Expert 
Testimony and Opinion.  
There is no admissible evidence 
or expert testimony that release 
of the evidence sought by the 
Media will “fan[] flames of 
hatred” against officers, 
including Officer Browder, or 
their families, and speculation 
about such possible “flames of 
hatred” lack foundation, 
constitutes improper expert 
testimony and opinion, and lack 
relevance to any issue pending 
in the Media’s motion.  The 
testimony contains no 
admissible evidence or qualified 
expert testimony to link any 
media coverage in this case or 
any other case to endangerment 
of officers or their families. 

  Sustained

  Overruled 

I am also concerned that public 
pressure resulting from the 
release of the video and other 
evidence may improperly 
influence current and future 
investigations of the shooting.  
The shooting is now being 
reviewed by the San Diego 
County District Attorney's office.  
Additional reviews and 
investigations will occur in the 
future, including an SDPD 
Internal Affairs investigation, a 
review by the SDPD Shooting 
Review Board and a review by 
the  San Diego Citizens Review 
Board -- all of which will be 
presented with the entire body of 
evidence, including the two 
pieces of evidence in question 
here.  I am informed that the 
media seek only one of the videos 
and statements regarding this 
incident.  Releasing only those 
would paint an incomplete picture 
of the underlying incident. 

Declaration Of Shelley 
Zimmerman (Zimmerman Decl.) 
¶ 10. 

Relevance; Lacks Foundation, 
Speculation; Improper Expert 
Testimony and Opinion.  
There is no admissible evidence 
or expert testimony that release 
of the evidence sought by the 
Media will endanger any 
current or future investigations 
of the shooting in this case.  
“Concerns” about possible harm 
that might occur from release of 
the evidence constitute 
speculation, lacks foundation, 
constitute improper expert 
testimony and opinion, and lack 
relevance to any issue in the 
pending Media motion.  There 
is also no evidence that any 
“incomplete picture” of the 
underlying incident will be 
drawn by anyone, and Officer 
Browder, the City, and other 
witnesses to the shooting are 
free to offer their own 
explanation or evidence about 
it. 

  Sustained

  Overruled 
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Officer Browder  is entitled to 
have his actions judged by 
impartial, independent reviewers 
and, if the matter proceeds to a 
criminal or civil trial, by a jury of 
his peers in court - uninfluenced 
by sensationalistic, biased, or 
incomplete Internet or media 
focus on selected parts of the 
body of evidence.  The 
department and I take seriously 
the due process rights of parties 
involved in lawsuits and other 
legal and investigative 
proceedings - whether they are 
police officers or members of the 
public.  I respect the media's 
legitimate interest in reporting the 
official activities of officers and 
other public employees. But that 
interest must be balanced against 
the constitutional and other rights 
of the employee involved.  I am 
particularly concerned that  some 
elements of the media and 
Internet community will 
manipulate, edit, and distort the 
evidence at issue here to pursue 
less than pure agendas or simply 
for shock value - to the detriment 
of the officer's due process rights. 

Declaration Of Shelley 
Zimmerman (Zimmerman Decl.) 
¶ 11. 

Speculation; Improper Expert 
Testimony and Opinion.  
There is no admissible evidence 
or expert testimony that release 
of the evidence sought by the 
Media will endanger any fair 
trial or due process rights of 
Officer Browder.  Concerns 
about possible harm that might 
occur from release of the 
evidence constitute speculation, 
lack foundation, constitute 
improper expert testimony and 
opinion, and lack relevance to 
any issue in the pending Media 
motion.   

 

Case law holds as a matter of 
law that this community is 
large enough to seat a fair 
jury. The testimony also 
contains no admissible evidence 
whatsoever that the San Diego 
jury pool as a whole has been or 
will be saturated by the Media’s 
coverage of the shooting at 
issue, and case law establishes 
San Diego, California has a 
sufficient population to preclude 
this argument as a matter of 
law, at least absent proof of bias 
at the time a jury is seated.  CBS 
v. U.S. Dist. Ct., 729 F.2d 1174, 
1178 (9th Cir. 1983); Seattle 
Times v. District Court, 845 
F.2d 1513, 1519 (9th Cir. 1988). 
Moreover if such bias exists, the 
legal remedy is a change of 
venue. 

  Sustained

  Overruled 

 

Dated:  September 11, 2015 

 SHEPPARD, MULLIN, RICHTER & HAMPTON  LLP

  
By /s/ Guylyn R. Cummins 

  GUYLYN R. CUMMINS 
Attorneys for the MEDIA  

gcummins@sheppardmullin.com 
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The Media hereby submits these Objections to the Declaration of Paul 

Azevedo submitted by the City and Officer Browder in opposition to the Media’s 

motion for access to the Video and Officer Browder’s statement. 

 

LEGAL STANDARD FOR EVIDENTIARY OBJECTIONS 

The Media objects to the evidence below on a number of grounds.  The 

legal support for these objections is as follows: 

1. Irrelevant: Fed. R. Evid. 402 (“Evidence which is not relevant is 

not admissible.”); Fed. R. Evid. 401 (“Relevant evidence means evidence having 

any tendency to make the existence of any fact that is of consequence to the 

determination of the action more probable or less probable that it would be without 

the evidence.”). 

2. Hearsay: Fed. R. Evid. 801 (“‘Hearsay’ is a statement, other 

than one made by the declarant while testifying at the trial or hearing, offered in 

evidence to prove the truth of the matter asserted.”); 5-802 Weinstein's Federal 

Evidence § 802.02 ("The hearsay rule seeks to eliminate the danger that evidence 

will lack reliability because faults in the perception, memory, or narration of the 

declarant [cannot] be exposed."). 

3. Lacks Personal Knowledge, Lacks Foundation, Speculation: 

Fed. R. Evid. 602 (“A witness may not testify to a matter unless evidence is 

introduced sufficient to support a finding that the witness has personal knowledge of 

the matter.”); United States v. Shumway, 199 F.3d 1093, 1104 (9th Cir. 1999) 

(finding that it is not enough for the declarant simply to state that he or she has 

personal knowledge of the facts stated; rather, the declaration itself must contain 

facts showing the declarant’s connection with the matters stated therein, establishing 

the source of his or her information); Payne v. Paule, 337 F.3d 767, 772 (7th Cir. 

2003) (“[A]lthough personal knowledge may include reasonable inferences, those 

inferences must be grounded in observation or other first-hand personal experience.  
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They must not be flights of fancy, speculations, hunches, intuitions, or rumors about 

matters remote from that experience.”) (internal quotes omitted); Kim v. U.S., 121 

F.3d 1269, 1276-77 (9th Cir. 1997) (district court properly rejected affidavit not 

based on personal knowledge) (citing Keenan v. Allan, 91 F.3d 1275, 1278 (9th Cir. 

1996)). 

4. Best Evidence Rule: Fed. R. Evid. 1002 (“An original writing, 

recording, or photograph is required in order to prove its content. . .”); Bissoon-Dath 

v. Sony Computer Entertainment Am., Inc., 694 F. Supp. 2d 1071, 1080 (N.D. Cal. 

2010) (striking portions of declaration “opin[ing]” on a document attached to the 

declaration because the characterization of the written document violated the best 

evidence rule – in essence, the document speaks for itself); Gonzalez v. Allstate Ins. 

Co., No. CV 04-1548 FMC (PJWx), 2005 WL 5891935, at *4 n. 13 (C.D. Cal. Aug. 

2, 2005) (“Even if the documents from Allstate’s customer database are business 

records, they are not submitted along with the declaration.  Zamora’s testimony as to 

the contents of those business records is hearsay.  Zamora’s testimony also violates 

the best evidence rule.  When the only source of a witness’s knowledge is a writing, 

the contents of that writing are at issue, [] the party submitting the evidence must 

comply with Fed. R. Evid. 1002.”). 

5. Improper Expert Opinion, Improper Legal Opinion: Fed. R. 

Evid. 702 (allowing a witness to give an expert opinion only if the “witness is 

qualified as an expert by knowledge, skill, experience, training or education” and if 

the testimony “is based upon sufficient facts or data… is the product of reliable 

principles and methods, and the witness has applied the principles and methods 

reliably to the facts of the case”); Nationwide Transp. Fin. v. Cass Info. Sys., Inc., 

523 F.3d 1051, 1058 (9th Cir. 2008) (expert may not offer opinion on ultimate issue 

of law); Burkhart v. Washington Metro. Area Transit Auth., 112 F.3d 1207, 1213 

(D.C. Cir. 1997) ("Each courtroom comes equipped with a 'legal expert,' called a 

judge, and it is his or her province alone to instruct the jury on the relevant legal 
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standards"); First Weber Group, Inc. v. Horsfall, 738 F.3d 767, 778 (7th Cir. 2013) 

("[a] court does not need an expert to explain an area of law"). 

 

EVIDENTIARY OBJECTIONS 

Evidence Objected To Objections Ruling

During the course of reviewing  
cases for prosecution  and 
ongoing criminal prosecutions 
undertaken by the San Diego 
District Attorney's Office, I am 
obliged under constitutional, 
statutory and decisional law to 
invoke privileges and/or 
protections against discovery of 
disclosure of evidence involved 
in those cases under review or 
ongoing prosecutions and their 
investigations and to maintain the 
confidentiality of evidence.  
Depending on the circumstances 
presented by a given case, it my 
understanding that such privileges 
and/or protections against 
discovery of disclosure may be 
afforded by the United States 
Constitution,; the California 
Constitution; California Evidence 
Code section 1040 et seq.; the 
federal common law doctrine of 
official information pursuant to 
Youngblood v. Gates, 112 F.R.D. 
342 (C.D.Cal. 1985) and 
additional decisional law relating 
to such provisions.  For these and 
the forgoing reasons, I support 
the City of San Diego's request to 
deny provision of materials to the 
media in the Nehad vs. City of 
San Diego, et al. case at the 
current time. 

Declaration Of Paul Azevedo 
(Azevedo Decl.) ¶ 3. 

Improper Legal Opinion.     Sustained 

  Overruled 

The disclosure of the requested 
video and statement, before a 
determination of criminal liability 
has been reached, would impair 
the ability to conduct further 
investigation.  There are 

Lack of Foundation; 
speculation.  Mr. Azevedo 
provides no foundation for his 
claim that releasing the Video 
or Officer Browder’s statement 
would impair a criminal 

  Sustained 

  Overruled 
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Evidence Objected To Objections Ruling

witnesses to the Nehad OIS who 
may be re-interviewed.  By 
releasing the video and statement 
of Officer Browder, there is a risk 
of tainting witnesses' accounts. 

Declaration Of Paul Azevedo 
(Azevedo Decl.) ¶ 5. 

investigation.  He merely 
contends with out any 
supporting facts that the 
criminal case against Officer 
Browder could be compromised 
because he might decide to re-
interview certain undisclosed 
witnesses, and providing the 
Video to the Media might taint 
those unnamed witnesses’ 
accounts if they see the Video 
and somehow change their 
stories.   

Additionally, prosecutors have a 
legal and ethical to ensure due 
process.  Prosecutors  cannot 
properly make any out of court 
statements that a reasonable 
person would expect to be 
disseminated by means of public 
communication which the 
prosecutor knows or reasonably 
should know will have a 
substantial likelihood of 
materially prejudicing an 
adjudicative proceeding in the 
case.  California Business and 
Professions Code section 6068.  
California Rules of Professional 
Conduct 5-120.  California 
Constitution, Art. 1, Section 29.  
Should there be a determination 
that Officer Browder's conduct 
was not lawful, and he was to be 
prosecuted, release of these 
materials could substantially 
prejudice his right to a fair trial.  
Further, in the event there is a 
determination of criminal 
liability, there is a risk of 
prejudice to the jury pool by the 
release of the case materials now. 

Declaration Of Paul Azevedo 
(Azevedo Decl.) ¶ 6. 

Improper Legal Opinion.   

Relevance.  The pertinent 
inquiry is whether the San 
Diego jury pool as a whole has 
been or will be saturated by the 
Media’s coverage of the 
shooting at issue.  CBS v. U.S. 
Dist. Ct., 729 F.2d 1174, 1178 
(9th Cir. 1983); Seattle Times v. 
District Court, 845 F.2d 1513, 
1519 (9th Cir. 1988).  Mr. 
Azevedo’s legal duties as a 
prosecutor have no bearing on 
this inquiry because no one is 
asking him to make any 
statement.  On the contrary, the 
Media seeks a Video shot by a 
third party and a statement that 
Officer Browder himself made. 

Lack of foundation; 
speculation.  Mr. Acevedo 
asserts no facts to support his 
contention that release of the 
materials sought could prejudice 
Officer Browder’s right to a fair 
trial or prejudice the jury pool. 

  Sustained 

  Overruled 

The release of the video and 
statement by themselves could be 
prejudicial because it would be 
viewed alone and without the 
context of the entire investigation.  
Only this limited information 

Lack of foundation; 
speculation.  Mr. Acevedo 
asserts no facts to support his 
contention that release of the 
materials sought could prejudice 
Officer Browder’s right to a fair 

  Sustained 

  Overruled 
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Evidence Objected To Objections Ruling

concerning the relevant events 
surrounding the OIS would be 
made public.  The media and the 
public would naturally be 
inclined to make certain 
conclusions from the materials.  
This could further undermine the 
officer's right to a fair trial by 
tainting a potential jury pool. 

Declaration Of Paul Azevedo 
(Azevedo Decl.) ¶ 7. 

trial or prejudice the jury pool.  
Moreover, Mr. Acevedo has not 
explained his concern that the 
materials sought—namely, a 
Video taken by a security 
camera and Officer Browder’s 
statement—would cause the 
public to “naturally” make 
certain conclusions based on 
“limited information.”  He 
makes no attempt to explain 
why these “natural” conclusions 
would be wrong.  Mr. 
Acevedo’s concerns are thus 
based on pure speculation.  

The necessity for preserving the 
confidentiality of the information 
outweighs the current necessity 
for disclosure at this time.  On 
behalf of the County of San 
Diego and the District Attorney's 
Office, I assert each of the 
privileges and/or protections 
afforded by state and federal 
constitutional, statutory and 
decisional law against disclosure 
of such records and the 
information contained therein. 

Declaration Of Paul Azevedo 
(Azevedo Decl.) ¶ 8. 

Improper Legal Opinion.  Mr. 
Acevedo makes an improper 
legal conclusion as to an 
ultimate issue. 

Lack of foundation. Mr. 
Acevedo provides no facts to 
support his conclusion that the 
information sought is 
“confidential.”  On the contrary, 
the Video was taken by a third 
party’s security camera on a 
public street.  Moreover, both 
the Video and Officer 
Azevedo’s statement were 
provided to the Plaintiffs in this 
lawsuit.  Thus, they cannot 
possibly be considered 
“confidential.” 

  Sustained 

  Overruled 

 

Dated:  September 11, 2015 

 SHEPPARD, MULLIN, RICHTER & HAMPTON  LLP
  

 
By /s/ Guylyn R. Cummins 

  GUYLYN R. CUMMINS 
Attorneys for the MEDIA  

gcummins@sheppardmullin.com 
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The Media hereby submits these Objections to the Amended Declaration Of 

Will Rountree And Alexis A. Forbes submitted by the City and Officer Browder in 

opposition to the Media’s motion for access to the Video and Officer Browder’s 

statement. 

LEGAL STANDARD FOR EVIDENTIARY OBJECTIONS 

The Media objects to the evidence below on a number of grounds.  The legal 

support for these objections is as follows: 

1. Irrelevant: Fed. R. Evid. 402 (“Evidence which is not relevant is not 

admissible.”); Fed. R. Evid. 401 (“Relevant evidence means evidence having any 

tendency to make the existence of any fact that is of consequence to the 

determination of the action more probable or less probable that it would be without 

the evidence.”). 

2. Lacks Personal Knowledge, Lacks Foundation, Speculation: Fed. 

R. Evid. 602 (“A witness may not testify to a matter unless evidence is introduced 

sufficient to support a finding that the witness has personal knowledge of the 

matter.”); United States v. Shumway, 199 F.3d 1093, 1104 (9th Cir. 1999) (finding 

that it is not enough for the declarant simply to state that he or she has personal 

knowledge of the facts stated; rather, the declaration itself must contain facts 

showing the declarant’s connection with the matters stated therein, establishing the 

source of his or her information); Payne v. Paule, 337 F.3d 767, 772 (7th Cir. 2003) 

(“[A]lthough personal knowledge may include reasonable inferences, those 

inferences must be grounded in observation or other first-hand personal experience.  

They must not be flights of fancy, speculations, hunches, intuitions, or rumors about 

matters remote from that experience.”) (internal quotes omitted); Kim v. U.S., 121 

F.3d 1269, 1276-77 (9th Cir. 1997) (district court properly rejected affidavit not 

based on personal knowledge) (citing Keenan v. Allan, 91 F.3d 1275, 1278 (9th Cir. 

1996)). 
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3. Best Evidence Rule: Fed. R. Evid. 1002 (“An original writing, 

recording, or photograph is required in order to prove its content. . .”); Bissoon-Dath 

v. Sony Computer Entertainment Am., Inc., 694 F. Supp. 2d 1071, 1080 (N.D. Cal. 

2010) (striking portions of declaration “opin[ing]” on a document attached to the 

declaration because the characterization of the written document violated the best 

evidence rule – in essence, the document speaks for itself); Gonzalez v. Allstate Ins. 

Co., No. CV 04-1548 FMC (PJWx), 2005 WL 5891935, at *4 n. 13 (C.D. Cal. Aug. 

2, 2005) (“Even if the documents from Allstate’s customer database are business 

records, they are not submitted along with the declaration.  Zamora’s testimony as to 

the contents of those business records is hearsay.  Zamora’s testimony also violates 

the best evidence rule.  When the only source of a witness’s knowledge is a writing, 

the contents of that writing are at issue, [] the party submitting the evidence must 

comply with Fed. R. Evid. 1002.”). 

4. Improper Expert Opinion: Fed. R. Evid. 702 (allowing a witness to 

give an expert opinion only if the “witness is qualified as an expert by knowledge, 

skill, experience, training or education” and if the testimony “is based upon 

sufficient facts or data… is the product of reliable principles and methods, and the 

witness has applied the principles and methods reliably to the facts of the case”); 

Nationwide Transp. Fin. v. Cass Info. Sys., Inc., 523 F.3d 1051, 1058 (9th Cir. 

2008) (expert may not offer opinion on ultimate issue of law); Burkhart v. 

Washington Metro. Area Transit Auth., 112 F.3d 1207, 1213 (D.C. Cir. 1997) 

("Each courtroom comes equipped with a 'legal expert,' called a judge, and it is his 

or her province alone to instruct the jury on the relevant legal standards"); First 

Weber Group, Inc. v. Horsfall, 738 F.3d 767, 778 (7th Cir. 2013) ("[a] court does 

not need an expert to explain an area of law"). 
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EVIDENTIARY OBJECTIONS 

Entire Declaration:  Drs. Rountree and Forbes’ Declaration is not based on 

any accepted scientific methodology.  Defendants cite no case law to suggest that a 

general “content analysis” of a subset of publications—where the circulation or 

readership is but a fraction of the community—is a reliable and accepted method to 

test the likelihood of future jury impartiality in the community.  Daubert v. Merrell 

Dow Pharmaceuticals, 509 U.S. 579 (1993) 

Evidence Objections Ruling

This is a declaration to be  
submitted to the court by Will 
Rountree, and Alexis A. Forbes.  
It is our opinion that release of 
statement that Officer Neal N. 
Browder is alleged to have made, 
and the KECO video, to the 
media may negatively influence 
Officer Neal N. Browder's ability 
to obtain a fair and impartial jury 
for a criminal case against him 
within the Southern District of 
California. It is also our opinion 
that release of a statement that 
Officer Neal N. Broder is alleged 
to have made, and release of the 
KECO video, may also negatively 
influence Officer Neal N. 
Browder's, and the City of San 
Diego's, ability to obtain a fair 
and impartial jury in the civil 
action that the Plaintiffs have 
filed.  The declaration sets forth 
both our qualifications for 
providing this opinion, and the 
basis for our opinion. 

Declaration Of Will Rountree 
And Alexis A. Forbes (Rountree 
Decl.) ¶ 1. 

Speculation; lacks foundation.  
As explained in more detail 
below, Drs. Rountree and 
Forbes’ conclusions are based 
on speculation and lack 
foundation.  They present no 
evidence or analysis whatsoever 
that the San Diego jury pool as 
a whole has been or will be 
saturated by the Media’s 
coverage of the shooting at 
issue; they do not even identify 
the relevant jury pool.  CBS v. 
U.S. Dist. Ct., 729 F.2d 1174, 
1178 (9th Cir. 1983); Seattle 
Times v. District Court, 845 
F.2d 1513, 1519 (9th Cir. 1988).  
Moreover, Drs. Rountree and 
Forbes do not even assert that 
they have seen the Video at 
issue or read Officer Browder’s 
statement, and thus are ill-
equipped to opine about the 
effects of releasing those 
materials on the jury pool. 

  Sustained

  Overruled 

As a preliminary note, we 
understand that the "good cause" 
standard of Rule 26(c)( 1) of the 
Federal Rules of Civil Procedure 
allows courts to issue orders that 
protect a party or person from 
annoyance, embarrassment, 
oppression, or undue burden or 

Speculation; lacks foundation.  
As explained in more detail 
below, Drs. Rountree and 
Forbes’ conclusions are based 
on speculation and lack 
foundation.  They present no 
evidence or analysis whatsoever 
that the San Diego jury pool as 

  Sustained

  Overruled 
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Evidence Objections Ruling

expense, including forbidding the 
disclosure, specifying terms, 
including time and place, for such 
disclosure, or limiting the scope 
of disclosure to certain matters.  It 
is our opinion that good cause for 
withholding statements that 
Officer Neal N. Browder is 
alleged to have made, and the 
KECO video, from the media 
exists because of the potential 
biasing impact that release of the 
video could have on the jury pool 
within the Southern District of 
California. 

Declaration Of Will Rountree 
And Alexis A. Forbes (Rountree 
Decl.) ¶ 2. 

a whole has been or will be 
saturated by the Media’s 
coverage of the shooting at 
issue; they do not even identify 
the relevant jury pool.  CBS v. 
U.S. Dist. Ct., 729 F.2d 1174, 
1178 (9th Cir. 1983); Seattle 
Times v. District Court, 845 
F.2d 1513, 1519 (9th Cir. 1988).  
Moreover, Drs. Rountree and 
Forbes do not even assert that 
they have seen the Video at 
issue or read Officer Browder’s 
statement, and thus are ill-
equipped to opine about the 
effects of releasing those 
materials on the jury pool. 

Improper legal standard.  The 
correct legal standard for “good 
cause” is as follows:  “A 
demonstration of good cause 
embodies a showing (1) that the 
documents in question truly are 
confidential and (2) that 
disclosure of the documents 
would cause a ‘clearly defined 
and very serious injury.’”  
Welsh v. City & County of San 
Francisco, 887 F. Supp. 1293, 
1297 (N.D. Cal. 1995). 

Section 3 summarizes our 
opinions regarding the impact 
that the release of the KECO 
video is likely to have on the jury 
pool within the Southern District 
of California. 

Declaration Of Will Rountree 
And Alexis A. Forbes (Rountree 
Decl.) ¶ 3. 

Speculation; lacks foundation.  
As explained in more detail 
below, Drs. Rountree and 
Forbes’ conclusions are based 
on speculation and lack 
foundation.  They present no 
evidence whatsoever that the 
San Diego jury pool as a whole 
has been or will be saturated by 
the Media’s coverage of the 
shooting at issue; they do not 
even identify the relevant jury 
pool.  CBS v. U.S. Dist. Ct., 729 
F.2d 1174, 1178 (9th Cir. 
1983); Seattle Times v. District 
Court, 845 F.2d 1513, 1519 (9th 
Cir. 1988).   Moreover, Drs. 
Rountree and Forbes do not 
even assert that they have seen 
the Video at issue or read 
Officer Browder’s statement, 

  Sustained

  Overruled 
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and thus are ill-equipped to 
opine about the effects of 
releasing those materials on the 
jury pool. 

The first step involves collecting 
the data, or news articles, that 
comprised the universe of articles 
for content analysis. We have 
collected a total of 57 stories 
covering the incident from April 
30, 2015 to August 31, 2015.  
Exhibit 4 provides a listing and 
internet links to each of these 
stories. 

Declaration Of Will Rountree 
And Alexis A. Forbes (Rountree 
Decl.) ¶ 18. 

Lacks Foundation; Improper 
Expert Testimony.  Drs. 
Rountree and Forbes do not 
explain how they “collected” 
the 57 stories, or if they down 
selected.   For example, they did 
not include an article published 
by KUSI on April 30, 2015 
called, “SDPD body camera not 
turned on during Midway 
District officer-involved 
shooting.”  Available at 
http://www.kusi.com/story/2894
8010/officer-involved-shooting-
in-midway.  Drs. Rountree and 
Forbes failure to explain their 
selection methodology calls into 
question the basis of their entire 
analysis. 

  Sustained

  Overruled 

Analysis of the Existing Media: 
In order to demonstrate the 
potential future impact of the 
media on attitudes in the jury 
pool, we conducted a high-level 
content analysis of media of the 
incident that has already been 
published.  This analysis includes 
our assessment of whether each 
of these stories portrays Officer 
Neal N. Browder's response in a 
"Positive," "Neutral,"  or 
"Negative" light. 

Declaration Of Will Rountree 
And Alexis A. Forbes (Rountree 
Decl.) ¶ 19. 

Lacks Foundation; Improper 
Expert Testimony.  Drs. 
Rountree and Forbes do not 
even identify the San Diego jury 
pool, let alone attempt to 
connect that jury pool to the 
readership of the articles at 
issue or describe any 
methodology that they used. 

  Sustained

  Overruled 

We have reviewed all of the 57 
articles included here, and 
classified those articles as either 
"Positive" representations of 
Officer Neal N. Browder's actions 
during the incident that gave rise 
to this issue; "Neutral" 
representations of Officer 
Browder's actions during the 
incident; or "Negative" 

Lacks Foundation; Improper 
Expert Testimony.  Drs. 
Rountree and Forbes do not 
explain how they “collected” 
the 57 stories, or if they down 
selected.   For example, they did 
not include an article published 
by KUSI on April 30, 2015 
called, “SDPD body camera not 
turned on during Midway 

  Sustained

  Overruled 
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representations of Officer 
Browder' s actions during the 
incident. 

Declaration Of Will Rountree 
And Alexis A. Forbes (Rountree 
Decl.) ¶ 20. 

District officer-involved 
shooting.”  Available at 
http://www.kusi.com/story/2894
8010/officer-involved-shooting-
in-midway.  Drs. Rountree and 
Forbes failure to explain their 
selection methodology calls into 
question the basis of their entire 
analysis. 

We cross-checked our 
categorization of each of the 
articles.  Where there were 
discrepancies, we resolved these 
discrepancies through discussion 
and a further review of the article.

Declaration Of Will Rountree 
And Alexis A. Forbes (Rountree 
Decl.) ¶ 21. 

Improper Expert Testimony.  
Drs. Rountree and Forbes state 
that “[t]he goal of content 
analysis is that each researcher 
working separately will arrive at 
the same or similar conclusions 
about the story's content.  The 
resulting data that is collected 
from content analysis is 
scientific, not impressionistic or 
selective.”  (Rountree & Forbes 
Decl. ¶ 17.)  There is nothing 
scientific about “discussion” 
about an article’s contents.  On 
the contrary, there is no need for 
an expert to review an article to 
determine whether it is a 
“positive” or “negative” 
portrayal.  On the contrary, such 
a determination is clearly within 
the province of a lay witness. 

  Sustained

  Overruled 

After our coding was checked for 
consistency, we found that 8.8% 
of the articles (5 out of 57) 
published thus far are 
characterized as "Positive" 
toward Officer Browder's actions, 
29.8% of the articles (17 out of 
57) were categorized as 
"Neutral," and 61.4% of the 
stories (35 out of 57) were 
categorized as "Negative." 

Declaration Of Will Rountree 
And Alexis A. Forbes (Rountree 
Decl.) ¶ 22. 

Lacks Foundation; Improper 
Expert Testimony.  Drs. 
Rountree and Forbes do not 
explain how they “collected” 
the 57 stories, or if they down 
selected.   For example, they did 
not include an article published 
by KUSI on April 30, 2015 
called, “SDPD body camera not 
turned on during Midway 
District officer-involved 
shooting.”  Available at 
http://www.kusi.com/story/2894
8010/officer-involved-shooting-
in-midway.  Drs. Rountree and 
Forbes failure to explain their 
selection methodology calls into 
question the basis of their entire 
analysis. 

  Sustained

  Overruled 
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Positive Articles about Officer 
Browder's actions:   Stories that 
were categorized as "Positive" 
did not make references to the 
shooting as an instance of police 
misconduct.  Instead, these 
articles included references to Mr. 
Nehad acting in a threatening 
manner before the shooting. 

Declaration Of Will Rountree 
And Alexis A. Forbes (Rountree 
Decl.) ¶ 23. 

Improper Expert Testimony.  
Drs. Rountree and Forbes do 
not explain how or why they 
used the definitions of 
“positive,” “neutral,” and 
“negative” that they did.  
Moreover, they make no 
attempt to reconcile their 
definitions with the known 
facts—Officer Browder 
admittedly shot an unarmed, 
mentally ill, man—or to the 
topic of the article.  Is an article 
questioning whether there was 
“police misconduct” based on 
such facts really “negative”?  Is 
an article titled “San Diego 
Police Have Turned Down Big 
Opportunities to Be 
Transparent.” number 3 on Drs. 
Rountree and Forbes’ list, really 
“negative” when it does not 
reference “police misconduct,” 
but rather calls the shooting 
“disputed” and questions Chief 
Zimmerman’s decision not to 
release the Video?   Moreover, 
Drs. Rountree and Forbes’ 
characterizations do not even 
appear to be accurate.  For 
example, they classify an article 
titled “Police shooting 
unprovoked, says man who saw 
video” that appears as number 
14 on their list as negative, 
meaning that they contend that 
it does not reference Mr. Nehad 
acting in a threatening manner.  
However, the article states, 
“The city said Nehad ‘emerged 
from the shadows of an alley’ 
and headed directly for the 
officer, brandishing ‘a metallic 
pen that appeared to be a 
knife.’”    

  Sustained

  Overruled 

Neutral Articles about Officer 
Browder's actions: Stories that 
were categorized as "Neutral" 
reported facts in a balanced 
matter. These articles may have 
made references to the fact that 
Mr. Nehad was acting in a 

Improper Expert Testimony.  
Drs. Rountree and Forbes do 
not explain how or why they 
used the definitions of 
“positive,” “neutral,” and 
“negative” that they did.  
Moreover, they make no 

  Sustained

  Overruled 
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threatening manner, but may have 
also included references to the 
fact that Mr. Nehad was not 
carrying a weapon, that Officer 
Browder' s body camera had not 
been turned on, or references to 
Wesley Doyle, the KECO 
employee who submitted a 
statement for the Plaintiffs that 
the shooting was "shocking," and 
"unprovoked." 

Declaration Of Will Rountree 
And Alexis A. Forbes (Rountree 
Decl.) ¶ 24. 

attempt to reconcile their 
definitions with the known 
facts—Officer Browder 
admittedly shot an unarmed, 
mentally ill, man—or to the 
topic of the article.  Is an article 
questioning whether there was 
“police misconduct” based on 
such facts really “negative”?  Is 
an article titled “San Diego 
Police Have Turned Down Big 
Opportunities to Be 
Transparent.” number 3 on Drs. 
Rountree and Forbes’ list, really 
“negative” when it does not 
reference “police misconduct,” 
but rather calls the shooting 
“disputed” and questions Chief 
Zimmerman’s decision not to 
release the Video?   Moreover, 
Drs. Rountree and Forbes’ 
characterizations do not even 
appear to be accurate.  For 
example, they classify an article 
titled “Police shooting 
unprovoked, says man who saw 
video” that appears as number 
14 on their list as negative, 
meaning that they contend that 
it does not reference Mr. Nehad 
acting in a threatening manner.  
However, the article states, 
“The city said Nehad ‘emerged 
from the shadows of an alley’ 
and headed directly for the 
officer, brandishing ‘a metallic 
pen that appeared to be a 
knife.’”    

Negative Articles about Officer 
Browder's actions:  Stories that 
were categorized as "Negative" 
relied on allegations in the case 
that reflect negatively upon the 
San Diego Police Department and 
Officer Browder. These 
allegations include the statement 
submitted by Wesley Doyle, 
references to a "cover up" or a 
culture of silence within the San 
Diego Police Department,  or 
quotes from the Plaintiff's 
attorney, Skip Miller, stating that 

Improper Expert Testimony.  
Drs. Rountree and Forbes do 
not explain how or why they 
used the definitions of 
“positive,” “neutral,” and 
“negative” that they did.  
Moreover, they make no 
attempt to reconcile their 
definitions with the known 
facts—Officer Browder 
admittedly shot an unarmed, 
mentally ill, man—or to the 
topic of the article.  Is an article 
questioning whether there was 

  Sustained

  Overruled 
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the video is "very disturbing," 
and that "it's as clear as day" that 
the shooting was "totally 
unprovoked."  A blog posting by 
the Cal News Editor used the 
verbs "executed" and "lied" in its 
headline to describe Officer 
Browder' s actions. 

Declaration Of Will Rountree 
And Alexis A. Forbes (Rountree 
Decl.) ¶ 25. 

“police misconduct” based on 
such facts really “negative”?  Is 
an article titled “San Diego 
Police Have Turned Down Big 
Opportunities to Be 
Transparent.” number 3 on Drs. 
Rountree and Forbes’ list, really 
“negative” when it does not 
reference “police misconduct,” 
but rather calls the shooting 
“disputed” and questions Chief 
Zimmerman’s decision not to 
release the Video?   Moreover, 
Drs. Rountree and Forbes’ 
characterizations do not even 
appear to be accurate.  For 
example, they classify an article 
titled “Police shooting 
unprovoked, says man who saw 
video” that appears as number 
14 on their list as negative, 
meaning that they contend that 
it does not reference Mr. Nehad 
acting in a threatening manner.  
However, the article states, 
“The city said Nehad ‘emerged 
from the shadows of an alley’ 
and headed directly for the 
officer, brandishing ‘a metallic 
pen that appeared to be a 
knife.’”    

Timing of the Articles: In 
addition to coding the articles as 
discussed above, we have also 
explored the timing of the 
publication of the articles.  By 
exploring  the timing of the 
publication of these articles, we 
intend to illustrate the issues that 
emerged from the initial coverage 
of the incident. 

Declaration Of Will Rountree 
And Alexis A. Forbes (Rountree 
Decl.) ¶ 26. 

Improper Expert Testimony.  
Drs. Rountree and Forbes have 
not established that they are 
experts on “the timing” of 
publications, nor have they 
explained why expert testimony 
is necessary to explain such 
issues. 

Relevance.  The relevant issue 
is whether the jury pool has 
been saturated with pretrial 
publicity.  The “timing” of 
published articles has no 
bearing on this issue, , and Drs. 
Rountree and Forbes have made 
no attempt to establish any such 
connection. 

 

  Sustained

  Overruled 
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The media course of a legal case 
typically shows increases or 
spikes in coverage when events 
related to the case are deemed 
newsworthy. The chart in Exhibit 
5 demonstrates that, on April 30, 
2015, the day of the incident, 
there were five stories that were 
published on the day of the event. 
The number of news stories 
increased to its highest level on 
May 7th and 8th when a total of 
10 stories were published. It was 
during this period that Chief 
Shelley Zimmerman announced a 
change in the San Diego Police 
Department's policies regarding 
the use of body cameras. Other 
stories during this period also 
mentioned that a knife had not 
been found at the scene, as well 
as reports that Wesley Doyle, the 
KECO employee who had viewed 
the video, released a statement 
that characterized the shooting as 
"unprovoked." 

Declaration Of Will Rountree 
And Alexis A. Forbes (Rountree 
Decl.) ¶ 27. 

Relevance.  The relevant issue 
is whether the jury pool has 
been saturated with pretrial 
publicity.  The “timing” of 
published articles has no 
bearing on this issue, and Drs. 
Rountree and Forbes have made 
no attempt to establish any such 
connection. 

Best Evidence.  The articles 
speak for themselves. 

  Sustained

  Overruled 

Exhibit 5 shows that the news 
stories decreased to zero during 
the period of May 13th and 14th, 
but then increased again during 
the period between May 26th and 
May 31st, when news articles 
reported that the Plaintiffs had 
filed a claim against the City of 
San Diego for $20 million.  News 
articles during this period also 
included quotes by the Plaintiffs' 
attorney, Skip Miller, that the 
shooting was "unprovoked"  and 
"unnecessary." 

Declaration Of Will Rountree 
And Alexis A. Forbes (Rountree 
Decl.) ¶ 28. 

Relevance.  The relevant issue 
is whether the jury pool has 
been saturated with pretrial 
publicity.  The “timing” of 
published articles has no 
bearing on this issue, and Drs. 
Rountree and Forbes have made 
no attempt to establish any such 
connection. 

Best Evidence.  The articles 
speak for themselves. 

  Sustained

  Overruled 

Reporting on this incident then 
entered a period of dormancy 
between June 1st to August 5th. 

Relevance.  The relevant issue 
is whether the jury pool has 
been saturated with pretrial 

  Sustained
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During the period of August 6th 
through August 10th, only one 
new article about the incident was 
published. This article revisited 
the issue of the change in the San 
Diego Police Department's 
policies on the use of body 
cameras. 

Declaration Of Will Rountree 
And Alexis A. Forbes (Rountree 
Decl.) ¶ 29. 

publicity.  The “timing” of 
published articles has no 
bearing on this issue, and Drs. 
Rountree and Forbes have made 
no attempt to establish any such 
connection. 

Best Evidence.  The articles 
speak for themselves. 

  Overruled

Between August 11th and August 
16th, there were no news articles 
reported. But coverage increased 
during the period of August 19th 
and August 20th.  During this 
period, five articles were 
published.  These articles 
pertained to the lawsuit that the 
media outlets filed to gain release 
of the KECO video. 

Declaration Of Will Rountree 
And Alexis A. Forbes (Rountree 
Decl.) ¶ 30. 

Relevance.  The relevant issue 
is whether the jury pool has 
been saturated with pretrial 
publicity.  The “timing” of 
published articles has no 
bearing on this issue, and Drs. 
Rountree and Forbes have made 
no attempt to establish any such 
connection. 

Best Evidence.  The articles 
speak for themselves. 

  Sustained

  Overruled 

There were two articles published 
on August 21st and August 24th.  
One of these articles again 
referenced Wesley Doyle's 
statement that the shooting was 
unprovoked.  The other article 
reported that San Diego District 
Attorney, Bonnie Dumanis, was 
contesting the release of the 
KECO video to the media. 

Declaration Of Will Rountree 
And Alexis A. Forbes (Rountree 
Decl.) ¶ 31. 

Relevance.  The relevant issue 
is whether the jury pool has 
been saturated with pretrial 
publicity.  The “timing” of 
published articles has no 
bearing on this issue, and Drs. 
Rountree and Forbes have made 
no attempt to establish any such 
connection. 

Best Evidence.  The articles 
speak for themselves. 

  Sustained

  Overruled 

Two articles were published on 
August 24th and August 25th.  
One of these articles was an 
opinion piece in the Voice of San 
Diego, arguing that the San Diego 
Police Department lacked 
transparency.  Interestingly, this 
article includes a quotation from 
the Washington Post's, Radley 
Balko. Balko wrote, 

Relevance.  The relevant issue 
is whether the jury pool has 
been saturated with pretrial 
publicity.  The “timing” of 
published articles has no 
bearing on this issue, and Drs. 
Rountree and Forbes have made 
no attempt to establish any such 
connection.  The fact that a 
news article quoted from the 

  Sustained

  Overruled 
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So Zimmerman believes not only 
that she has the right to keep 
body camera footage from the 
public, but also that she has the 
right to seize video taken by a 
camera owned by a private  
citizen and prevent  the public 
from seeing that footage  as well. 
The fact that the Washington Post 
has covered this event illustrates 
that there are elements of this 
story that have modicum of 
national attention. 

Declaration Of Will Rountree 
And Alexis A. Forbes (Rountree 
Decl.) ¶ 32. 

Washington Post has no bearing 
on the jury pool in San Diego 

Best Evidence.  The articles 
speak for themselves. 

Improper expert testimony.  
Drs. Rountree and Forbes have 
not qualified themselves as 
experts on the geographical 
reach of news stories or the 
importance or relevance of such 
reach. 

There were a total of four articles 
published between August 25th  
and August 26th.  These articles 
repeated issues raised in articles 
published earlier; that the 
shooting was unprovoked, that 
the non-party media was seeking 
release of Officer Browder's 
statement and the KECO video, 
and opinion pieces regarding the 
media's perception that the San 
Diego Police Department lacks 
transparency. 

Declaration Of Will Rountree 
And Alexis A. Forbes (Rountree 
Decl.) ¶ 33. 

Relevance.  The relevant issue 
is whether the jury pool has 
been saturated with pretrial 
publicity.  The “timing” of 
published articles has no 
bearing on this issue, and Drs. 
Rountree and Forbes have made 
no attempt to establish any such 
connection. 

Best Evidence.  The articles 
speak for themselves. 

  Sustained

  Overruled 

There were five pieces published 
between August 29th and August 
31st. Two of these pieces 
contained polls conducted by the 
San Diego Union Tribune.  The 
first poll asked readers, "Was the 
shooting of Fridoon Rawshan 
Nehad justified? " A majority of 
the readers, 55%, believed that 
the shooting was not justified; 
38% of the readers believed that 
the shooting was justified; and 
only 6% believed that they did 
not have enough information to 
assess whether the shooting was 
justified.  As of September 4th at 
9:30am, a total of 134 readers 

Relevance.  What 134 readers 
of the Union-Tribune out of a 
population of millions of San 
Diegans has no bearing on 
whether the jury pool has been 
or could be saturated.  If 
anything, that only 134 
people—who may or may not 
have been in San Diego—took 
the pool shows that the jury 
pool has not been saturated.’ 

Best Evidence.  The articles 
speak for themselves. 

  Sustained

  Overruled 
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responded to this poll. 

Declaration Of Will Rountree 
And Alexis A. Forbes (Rountree 
Decl.) ¶ 34. 

The second poll, also conducted 
by the San Diego Union Tribune, 
asked readers, "Should the 
security footage of the Nehad 
shooting be released?" As of 
September 4th at 9:30am, a total 
of 274 readers responded to this 
poll, and 77% of those readers 
voted for release of the security 
video, and 22% responded that 
the security footage should not be 
released. 

Declaration Of Will Rountree 
And Alexis A. Forbes (Rountree 
Decl.) ¶ 35. 

Relevance.  What 274 readers 
of the Union-Tribune out of a 
population of millions of San 
Diegans has no bearing on 
whether the jury pool has been 
or could be saturated.  If 
anything, that only 274 
people—who may or may not 
have been in San Diego—took 
the poll shows that the jury pool 
has not been saturated. 

Best Evidence.  The articles 
speak for themselves. 

  Sustained

  Overruled 

Analysis of the Reader 
Comments and Posts in Response 
to Existing Media: We conducted 
a high-level content analysis of 
reader comments posted on 
digital media to articles that were 
published online.  This analysis 
included our assessment of 
whether each of these comments 
reflect "Positive," "Neutral," or 
"Negative" attitudes toward 
Officer Neal N. Browder and/or 
the San Diego Police Department. 
Some of the reader posts were 
coded as "Off-topic" if they 
included comments about issues 
that were not discussed in the 
article, or if they were comments 
that could be considered as 
"trolling." Trolling comments are 
those that are intended to insult a 
previous poster and are not 
considered to be relevant 
responses to the content of the 
article or to previous posts. 

Declaration Of Will Rountree 
And Alexis A. Forbes (Rountree 
Decl.) ¶ 36. 

Relevance.  Drs. Rountree and 
Forbes do not account for the 
selection bias inherent in reader 
comments on news stories, i.e., 
that those people who comment 
tend to feel strongly one way or 
the other about a particular 
issue.  The neutral middle tends 
to be left out. 

Best Evidence.  The articles 
speak for themselves. 

  Sustained

  Overruled 
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We reviewed reader 
comments/posts from only those 
21 articles that were published by 
the five non-party media sources 
at issue in this litigation: Voice of 
San Diego,  KPBS, San Diego 
Union Tribune, inewsource, and 
KGTV Team 10.  These 21 
articles yielded 296 reader posts. 
These posts were classified 
according to the poster's attitudes 
about Officer Neal N. Browder's 
actions during the incident, or 
about the subsequent response 
from the San Diego Police 
Department. We categorized 
these comments as' "Positive'" 
"Neutral'" "Negative'" or' "Off-
Topic." 

Declaration Of Will Rountree 
And Alexis A. Forbes (Rountree 
Decl.) ¶ 37. 

Relevance.  The fact that 21 
articles generated 296 reader 
posts—from people who could 
just as easily live in San Diego 
as San Genaro, Italy—has no 
bearing on whether the jury 
pool of millions of San Diegans 
has been or could be saturated.   

Best Evidence.  The articles 
speak for themselves. 

  Sustained

  Overruled 

There were also 29 articles 
published by other media outlets 
that were not included in our 
analysis of readers' comments.  
These 29 articles contained a total 
of 306 comments.  The chart for 
all media sources is included in 
Exhibit 7, and the media sources 
that were not included in our 
analysis are listed at the end of 
that exhibit. 

Declaration Of Will Rountree 
And Alexis A. Forbes (Rountree 
Decl.) ¶ 38. 

Relevance.  The fact that 29 
articles generated 306 reader 
posts—from people who could 
just as easily live in San Diego 
as San Genaro, Italy—has no 
bearing on whether the jury 
pool of millions of San Diegans 
has been or could be saturated. 

Best Evidence.  The articles 
speak for themselves. 

  Sustained

  Overruled 

We cross-checked our 
categorization of each of the 
comments.  Where there were 
discrepancies, we reviewed the 
poster's comment again to assess 
how the comment was 
categorized. 

Declaration Of Will Rountree 
And Alexis A. Forbes (Rountree 
Decl.) ¶ 39. 

Improper Expert Testimony.  
FRE 702.  Drs. Rountree and 
Forbes state that “[t]he goal of 
content analysis is that each 
researcher working separately 
will arrive at the same or similar 
conclusions about the story's 
content.  The resulting data that 
is collected from content 
analysis is scientific, not 
impressionistic or selective.”  
There is nothing scientific about 
“discussion” about a comments 

  Sustained

  Overruled 
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contents.  On the contrary, there 
is no need for an expert to 
review an article to determine 
whether it is a “positive” or 
“negative” portrayal.  On the 
contrary, such a determination 
is clearly within the province of 
a lay witness. 

After our coding was checked for 
consistency, we found that 42 of 
the 296 comments were "Off-
Topic" or "Trolling." Therefore, 
the subsequent percentages of 
Positive, Neutral, and Negative 
comments refer only to the 254 
reader comments that were on-
topic. Thirty percent of the reader 
comments (77 out of 254) posted 
thus far are characterized as 
"Positive" toward Officer 
Browder' s actions or the San 
Diego Police Department's 
response, 23% of the comments 
(58 out of 254) were categorized 
as "Neutral," and 47% of the 
comments (119 out of 254) were 
categorized as "Negative."  The 
comments included in this 
declaration are taken verbatim 
from the original posts. 

Declaration Of Will Rountree 
And Alexis A. Forbes (Rountree 
Decl.) ¶ 40. 

Relevance.  The contents of 
254 anonymous comments to 
articles about the shooting—
from people who could just as 
easily live in San Diego as San 
Trope—has no bearing on 
whether the jury pool of 
millions of San Diegans has 
been or could be saturated.   

  Sustained

  Overruled 

Positive Comments about the San 
Diego Police Department/Officer 
Browder:  Comments that were 
categorized as "Positive" did not 
make references to the shooting 
as an instance of police 
misconduct.  Instead, these 
comments often mentioned that 
the public and the media should 
reserve judgment of wrongdoing 
until more evidence is revealed. 
These posters often mentioned 
that there should not be a "rush to 
try this case in the court of public 
opinion." 

Declaration Of Will Rountree 

Relevance.  The contents of 
254 anonymous comments to 
articles about the shooting—
from people who could just as 
easily live in San Diego as San 
Trope—has no bearing on 
whether the jury pool of 
millions of San Diegans has 
been or could be saturated.   

Best evidence rule.  The 
comments are written 
documents that speak for 
themselves.   

  Sustained

  Overruled 
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And Alexis A. Forbes (Rountree 
Decl.) ¶ 41. 

Other positive comments noted 
that there was no malintent 
associated with Officer Browder 
not turning on his "body camera" 
to record the interaction with Mr. 
Nehad. Positive reader comments 
also characterized Mr. Nehad as 
"crazy," "psychotic," 
"dangerous," "threatening," and 
"criminal." Other "Positive" 
comments consisted of defenses 
or retorts to other posters about 
the difficulties associated with 
working as a police officer. One 
poster commented, "Let the 
public see what really happens 
with the idiots police have to deal 
with." 

Declaration Of Will Rountree 
And Alexis A. Forbes (Rountree 
Decl.) ¶ 42. 

Relevance.  The contents of 
254 anonymous comments to 
articles about the shooting—
from people who could just as 
easily live in San Diego as San 
Trope—has no bearing on 
whether the jury pool of 
millions of San Diegans has 
been or could be saturated.   

Best evidence rule.  The 
comments are written 
documents that speak for 
themselves.   

  Sustained

  Overruled 

Other positive posts contained 
criticisms of the media's demand 
that the KECO video be released. 
One poster mentioned, "Mob 
justice starts this way, and 
irresponsible (but powerful) 
newspapers/journalism  in the 
past have fanned those flames in 
the past. I detect the odor of self-
righteousness in this request, this 
demand." 

Declaration Of Will Rountree 
And Alexis A. Forbes (Rountree 
Decl.) ¶ 43. 

Relevance.  The contents of 
254 anonymous comments to 
articles about the shooting—
from people who could just as 
easily live in San Diego as San 
Trope—has no bearing on 
whether the jury pool of 
millions of San Diegans has 
been or could be saturated.   

Best evidence rule.  The 
comments are written 
documents that speak for 
themselves.   

  Sustained

  Overruled 

Neutral Comments about the San 
Diego Police Department/Officer 
Browder: Comments that were 
categorized as neutral contained 
statements or questions that were 
neither negative nor positive. For 
instance, Comment #56 was, 
"What about a body camera?  If 
there was one, then will footage 
be released to the public?" 

Relevance.  The contents of 
254 anonymous comments to 
articles about the shooting—
from people who could just as 
easily live in San Diego as San 
Trope—has no bearing on 
whether the jury pool of 
millions of San Diegans has 
been or could be saturated.   

Best evidence rule.  The 

  Sustained

  Overruled 
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Declaration Of Will Rountree 
And Alexis A. Forbes (Rountree 
Decl.) ¶ 44. 

comments are written 
documents that speak for 
themselves.   

Other "Neutral" comments 
contained statements that were 
both negative and positive. For 
example, Comment #112 stated, 
"I just want to make it clear, I 
appreciate what the police 
officers (the real ones) do 
everyday. They are very much 
needed, it's the bad ones that's 
making it look bad for those that 
do a good job." 

Declaration Of Will Rountree 
And Alexis A. Forbes (Rountree 
Decl.) ¶ 45. 

Relevance.  The contents of 
254 anonymous comments to 
articles about the shooting—
from people who could just as 
easily live in San Diego as San 
Trope—has no bearing on 
whether the jury pool of 
millions of San Diegans has 
been or could be saturated.   

Best evidence rule.  The 
comments are written 
documents that speak for 
themselves.   

  Sustained

  Overruled 

Some of the articles that were 
categorized as neutral were 
related to topics raised in the 
article but did not contain the 
poster's reactions to the 
circumstances associated with 
this specific case. For example, 
Comment #48 stated: "the perp 
was white so guess what no one 
will care. they only care if its a 
white cop shooting a black 
person." This comment did not 
demonstrate favor for or against 
any of the parties involved in this 
case. 

Declaration Of Will Rountree 
And Alexis A. Forbes (Rountree 
Decl.) ¶ 46. 

Relevance.  The contents of 
254 anonymous comments to 
articles about the shooting—
from people who could just as 
easily live in San Diego as San 
Trope—has no bearing on 
whether the jury pool of 
millions of San Diegans has 
been or could be saturated.   

Best evidence rule.  The 
comments are written 
documents that speak for 
themselves.   

  Sustained

  Overruled 

Negative Comments about the 
San Diego Police 
Department/Officer Browder: 
Comments that were categorized 
as negative indicated that the 
poster felt there was a nationwide 
pattern of police misconduct that 
was exemplified by Officer 
Browder's actions, or by the San 
Diego Police Department's 
response to Officer Browder' s 
actions. These posters often 
mentioned that there was a high 

Relevance.  The contents of 
254 anonymous comments to 
articles about the shooting—
from people who could just as 
easily live in San Diego as San 
Trope—has no bearing on 
whether the jury pool of 
millions of San Diegans has 
been or could be saturated.   

Best evidence rule.  The 
comments are written 
documents that speak for 

  Sustained

  Overruled 
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level of corruption among the San 
Diego Police Department, 
including through the leadership 
of Chief Zimmerman. Comment 
#208 is illustrative: "SDPD 
continually proves that they 
cannot be trusted. Guilt is the 
only motive for withholding 
evidence. Corruption starts on the 
street and goes all the way to the 
top . ...Zimmerman is 
incompetent and needs to be 
fired." 

Declaration Of Will Rountree 
And Alexis A. Forbes (Rountree 
Decl.) ¶ 47. 

themselves.  

Negative posts also remarked that 
Officer Browder either had 
unethical motives or was 
incompetent for not having a 
body camera recording of the 
event. For example, Comment 
#124 states: “If turning on a 
camera is difficult for someone to 
learn, they shouldn't be on the job 
with a gun on their hip."  

Declaration Of Will Rountree 
And Alexis A. Forbes (Rountree 
Decl.) ¶ 48. 

Relevance.  The contents of 
254 anonymous comments to 
articles about the shooting—
from people who could just as 
easily live in San Diego as San 
Trope—has no bearing on 
whether the jury pool of 
millions of San Diegans has 
been or could be saturated.   

Best evidence rule.  The 
comments are written 
documents that speak for 
themselves.   

  Sustained

  Overruled 

Other negative posts speculated 
on the motives for the delaying 
the release of the KECO video. 
Posters on this topic suggested 
that there was a conspiracy to 
suppress the only "real" evidence 
of the incident. Also, these 
posters attributed the delay in 
release as an indication that the 
video depicted Officer Browder 
doing something wrong or illegal. 
For instance, Comment #196 
states: “If you don't have 
anything to hide ...’ is a popular 
saying among law enforcement 
that is applicable to the release of 
the video. They've only got one 
motive for withholding evidence. 
It makes you wonder if the body 
cam was recording and they 

Relevance.  The contents of 
254 anonymous comments to 
articles about the shooting—
from people who could just as 
easily live in San Diego as San 
Trope—has no bearing on 
whether the jury pool of 
millions of San Diegans has 
been or could be saturated.   

Best evidence rule.  The 
comments are written 
documents that speak for 
themselves.   

  Sustained

  Overruled 
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erased it." 

Declaration Of Will Rountree 
And Alexis A. Forbes (Rountree 
Decl.) ¶ 49. 

The media companies seeking 
release of the KECO video and 
Officer Browder's alleged 
statements have access to the 
public that extends beyond the 
traditional media of print, 
television, and radio. Social 
media is increasingly becoming a 
source of news for individuals 
within the Southern District of 
California.  The number of 
followers that each of the non-
party media sources have on both 
Twitter and Facebook appears in 
Exhibit 6. 

Declaration Of Will Rountree 
And Alexis A. Forbes (Rountree 
Decl.) ¶ 50. 

Lacks foundation; 
speculation.  Drs. Rountree and 
Forbes present only gross 
numbers about the Media’s 
Twitter and Facebook 
followers.  They provide no 
facts to suggest that all of those 
followers actually read what the 
Media has to say on social 
media, nor do they provide any 
facts about the reach of “the 
traditional media of print, 
television, and radio” that 
enable them to compare the 
reach of that traditional media 
to the reach of social media 
news delivery.  Moreover, they 
provide no framework for 
considering the Union-Tribune, 
which undoubtedly falls into 
both categories. 

Relevance.  Drs. Rountree and 
Forbes provide no basis for 
linking their unfounded 
conclusion regarding the reach 
of social media to any analysis 
of whether the jury pool of 
millions of San Diegans has 
been or could be saturated.   

  Sustained

  Overruled 

The last column in this exhibit 
shows that Voice of San Diego 
has a total of 56,279 followers on 
Twitter and Facebook combined.  
KPBS has a total of 92,755 
followers.  The total for KPBS 
includes followers on Facebook 
and Twitter for television, radio, 
and web-based news sources.  
KGTV 10 News logs a total of 
239,810 followers on Twitter and 
Facebook.  The San Diego Union 
Tribune has a total of 133,165 
followers on Twitter and 
Facebook. The last news source 
in Exhibit 7, inewsource.org, has 

Lacks foundation; 
speculation.  Drs. Rountree and 
Forbes present only gross 
numbers about the Media’s 
Twitter and Facebook 
followers.  They do not 
establish whether the 
“followers” reside in San Diego 
or elsewhere, or even whether 
they are registered to vote and 
thus could make up part of San 
Diego’s jury pool.  Moreover, 
as even they admit, they have 
no ability to determine whether 
they are double counting 
individuals who follow feeds 

  Sustained

  Overruled 
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a total of 7,041 followers on 
Twitter and Facebook.  While it is 
likely that individuals may follow 
multiple news sources, or follow 
one news source on both 
Facebook and Twitter, the total 
number of followers for all of the 
media combined is 529,050. 

Declaration Of Will Rountree 
And Alexis A. Forbes (Rountree 
Decl.) ¶ 51. 

from multiple news sources. 

Relevance.  Drs. Rountree and 
Forbes provide no basis for 
linking their unfounded 
conclusion that there are 
529,050 Facebook and Twitter 
followers to any analysis of 
whether the jury pool of 
millions of San Diegans has 
been or could be saturated.   

Best evidence rule.  The 
Media’s Twitter and Facebook 
pages are documents that speak 
for themselves. 

Police Misconduct is a salient 
issue.  Cases are salient when 
they seem especially relevant to 
people's lives.  Salience may arise 
because of propinquity.  An issue 
could also be salient because it 
could happened to them 
personally, or to someone close to 
them.  An issue can also be 
salient because it is an issue that 
the person has become concerned 
about an issue through repeated 
exposure to the media. 

Declaration Of Will Rountree 
And Alexis A. Forbes (Rountree 
Decl.) ¶ 52. 

Lacks foundation.  Rountree 
and Forbes have presented no 
evidence to suggest that they are 
experts at determining what are 
“salient” issues to the San 
Diego community. 

Improper Expert Testimony. 
FRE 701, 702.  An expert 
witness may testify where “the 
expert’s scientific, technical, or 
other specialized knowledge 
will help the trier of fact to 
understand the evidence or to 
determine a fact in issue.”  FRE 
702.  Whether an issue is 
“salient” is “not based on 
scientific, technical, or other 
specialized knowledge within 
the scope of Rule 702,” and thus 
within the scope of lay, and not 
expert, testimony.  FRE 701. 

  Sustained

  Overruled 

Nationally, the issue of police 
misconduct has entered public 
discourse since the shooting in 
Ferguson, Missouri, which 
occurred on August 9, 2014.  
Community marches and protests 
against police misconduct have 
occurred throughout the country. 
Incidents of alleged police 
misconduct have continued to be 
prominently reported since the 
shooting in Ferguson, Missouri, 
which may further complicate the 

Lacks Foundation.  Drs. 
Rountree and Forbes have 
presented no evidence to 
suggest that they are experts at 
determining what issues are 
within the national public 
discourse. 

Improper Expert Testimony. 
FRE 701, 702.  An expert 
witness may testify where “the 
expert’s scientific, technical, or 
other specialized knowledge 

  Sustained

  Overruled 
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Defendants' ability to obtain a fair 
trial in subsequent criminal and 
civil proceedings. 

Declaration Of Will Rountree 
And Alexis A. Forbes (Rountree 
Decl.) ¶ 55. 

will help the trier of fact to 
understand the evidence or to 
determine a fact in issue.”  FRE 
702.  Whether an issue is being 
discussed on a national level is 
“not based on scientific, 
technical, or other specialized 
knowledge within the scope of 
Rule 702,” and thus within the 
scope of lay, and not expert, 
testimony.  FRE 701.   

Studies have shown that negative 
pretrial publicity is more likely to 
increase guilty verdict for 
defendants. (See "The Effects of 
Pretrial Publicity on Juror 
Verdicts: A Meta-Analytic 
Review Author(s): Nancy 
Mehrkens Steblay, Jasmina 
Besirevic, Solomon M. Fulero, 
Belia Jimenez-Lorente, Law and 
Human Behavior, Vol. 23, No. 2 
(Apr., 1999), pp. 219-235.)  As 
we have illustrated in our analysis 
of the news articles, a substantial 
amount of pretrial publicity has 
already been generated in this 
case.  Further, our analysis of the 
comments to news articles 
illustrate that nearly half, 47%, 
are affirming the impact of the 
negative publicity that has been 
generated in this case. 

Declaration Of Will Rountree 
And Alexis A. Forbes (Rountree 
Decl.) ¶ 56. 

Lacks Foundation; 
speculation; improper expert 
testimony.  Drs. Rountree and 
Forbes do not analyze all news 
articles during the date range 
examined, nor do they explain 
their methodology. 

Relevance.  Drs. Rountree and 
Forbes do nothing to connect 
the news articles that have been 
published to the issue of 
whether the jury pool has or can 
be saturated, which is the 
relevant legal analysis.  

  Sustained

  Overruled 

Continued  coverage of 
allegations of police misconduct 
may create "confirmation biases" 
within the jury pool.  Release of 
the KECO video, and statements 
alleged to have been made by 
Officer Browder, creates 
conditions for "confirmation 
bias."  Confirmation bias refers to 
individuals' tendencies to 
interpret evidence in a way that is 
consistent with their pre-existing 
experiences, opinions, and 
expectations.  (See Raymond S. 

Lacks Foundation; 
speculation; improper expert 
testimony.  Drs. Rountree and 
Forbes assert that coverage 
“may create” confirmation 
biases.  They do not assert that 
it is likely that such biases will 
occur, much less that such 
biases will saturate the jury pool 
or that voir dire will not remove 
persons with prior prejudicial 
knowledge of the shooting from 
the jury panel.  Moreover, they 
do not explain how they reach 

  Sustained

  Overruled 
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Nickerson, Confirmation Bias: A 
Ubiquitous Phenomenon in Many 
Guises, 2 Rev. Gen. Psycho!. 
175, 211 (1998).)  Confirmation 
biases structure individuals' 
understanding of information that 
is acquired after the initial bias 
has been created.  Confirmation 
bias typically connotes a "less 
explicit, less consciously one-
sided case-building process. It 
refers usually to unwitting 
selectivity in the acquisition and 
use of evidence." (Nickerson at p. 
175). 

Declaration Of Will Rountree 
And Alexis A. Forbes (Rountree 
Decl.) ¶ 57. 

this conclusion, let alone detail 
their methodology.  They do not 
even identify the relevant jury 
pool.   

Relevance.  Drs. Rountree and 
Forbes do nothing to connect 
their claims of “confirmation 
bias” to the issue of whether the 
jury pool has or can be 
saturated, which is the relevant 
legal analysis. 

Release of the video, and 
statements that Officer Browder 
allegedly made after the incident, 
may re-affirm pre-existing biases 
through what is referred to as 
"Primacy Effects." Primacy 
Effects occur when a person 
draws conclusions on the basis of 
information that is obtained early, 
and processed over a period of 
time. The Primacy Effects theory 
posits that information an 
individual acquires early serves 
as a prism through which the 
individual processes and 
understands information that is 
acquired later. 

Declaration Of Will Rountree 
And Alexis A. Forbes (Rountree 
Decl.) ¶ 58. 

Lacks Foundation; 
speculation; improper expert 
testimony.  Drs. Rountree and 
Forbes assert that coverage 
“may re-affirm pre-existing 
biases.”  They do not assert that 
it is likely that such biases will 
occur, much less that such 
biases will saturate the jury pool 
or that voir dire will not remove 
persons with prior prejudicial 
knowledge of the shooting from 
the jury panel.  Moreover, they 
do not explain how they reach 
this conclusion, let alone detail 
their methodology, and they 
base it on what a theory 
“posits,” without explaining 
whether the theory upon which 
they rely is even accepted in the 
scientific community.  They do 
not even identify the relevant 
jury pool.   

Relevance.  Drs. Rountree and 
Forbes do nothing to connect 
their claims of “confirmation 
bias” to the issue of whether the 
jury pool has or can be 
saturated, which is the relevant 
legal analysis. 

  Sustained

  Overruled 
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As we have demonstrated, 
existing media coverage has been 
critical of Officer Neal Browder's 
actions during the incident. 
Subsequent coverage of the 
incident - including changes in 
the San Diego Police 
Department's policies regarding 
body cameras, allegations of a 
lack of transparency and a cover-
up, and reports of Wesley Doyle's 
declaration - have formed the 
foundation through which 
potential jurors may view the 
KECO video, and Officer 
Browder's statements. 

Declaration Of Will Rountree 
And Alexis A. Forbes (Rountree 
Decl.) ¶ 59. 

Lacks Foundation; 
speculation; improper expert 
testimony.  Drs. Rountree and 
Forbes have not even identified 
the pool of potential jurors in 
San Diego, much less connected 
them to the coverage of the 
shooting about which they 
opine.  On the contrary, their 
purported link between news 
coverage and the jury pool 
appears to be nothing other than 
speculation. 

  Sustained

  Overruled 

Primacy Effects Often Result in 
"Belief Persistence."  The 
Nickerson research cited above 
discusses Primacy Effects as 
"closely related to (and can 
perhaps be seen as a 
manifestation of) belief 
persistence."  (See Nickerson at 
p. 187.) Release of the KECO 
video, and statements alleged to 
have been made by Officer 
Browder can be understood 
through the prism of pre-existing 
coverage, which has been critical 
of Officer Browder and the San 
Diego Police Department. 

Declaration Of Will Rountree 
And Alexis A. Forbes (Rountree 
Decl.) ¶ 60. 

Lacks Foundation; 
speculation; improper expert 
testimony.  Drs. Rountree and 
Forbes have not even identified 
the pool of potential jurors in 
San Diego, much less connected 
them to the coverage of the 
shooting about which they 
opine.   

  Sustained

  Overruled 

A thorough and probing voir dire 
may  not be sufficient to 
overcome biases that media 
reports have generated.  
Additional news stories that will 
likely occur if the KECO video 
and Officer Browder' s statement 
are released is likely to compound 
pre-existing biases that we have 
documented here.  These 
preexisting biases are likely to be 

Lacks Foundation; 
speculation; improper expert 
testimony.  Drs. Rountree and 
Forbes provide no facts 
whatsoever to support the 
conclusion that voir dire “may 
not be sufficient” or that release 
of the video may somehow taint 
the jury pool based on the 
coverage that could accompany 
it.  Nor do they detail an expert 

  Sustained

  Overruled 
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compounded without regard to 
the content of the KECO video, 
or Officer Browder's alleged 
statement. 

Declaration Of Will Rountree 
And Alexis A. Forbes (Rountree 
Decl.) ¶ 61. 

methodology that led them to 
these conclusions.  On the 
contrary, it appears to be pure, 
unadulterated speculation, 
which flies in the face of the 
Ninth Circuit’s conclusion that 
publicity more than 2 months 
before trial is not likely to cause 
prejudice.  In fact, even Dr. 
Rountree himself has built a 
business counseling clients on 
the effective use of voir dire.  
Furthermore, they not shown 
that the coverage of the 
shooting has caused any “bias” 
among the relevant jury pool in 
San Diego county, which is the 
only thing that matters; they 
have not even identified the 
relevant jury pool.  Bias 
connotes a belief that is 
unreasoned.  
http://www.merriam-
webster.com/dictionary/bias.  
Drs. Rountree and Forbes 
present no evidence or analysis 
to explain why a negative view 
of an admitted shooting of an 
unarmed, mentally ill, person is 
based on “bias” rather than fact. 

Section 4: Summary of Our 
Opinion:  It is our opinion that, if 
the statements that Officer 
Browder is alleged to have made 
after the incident, and if the 
KECO video is released to the 
media at this time, it is likely that 
false inferences and 
interpretations of the video could 
become part of the public 
discourse. Our content analysis of 
existing media, as well as 
comments made on articles that 
have been published online, 
demonstrate that substantial 
biases against Officer Neal N. 
Browder and the San Diego 
Police Department, already exists 
within the Southern District of 
California's jury pool.  These 
false inferences and 
interpretations could become an 

Lacks foundation; 
speculation; improper expert 
testimony.  Drs. Rountree and 
Forbes do not assert that they 
have even seen the Video or 
read Officer Browder’s 
statement. Thus, they have no 
foundation for conclusion that 
“false inferences and 
interpretations . . . could 
become part of the public 
discourse.”  On the contrary, 
Assistant District Attorney 
Azevedo declares that “the 
public would naturally be 
inclined to make certain 
conclusions from the materials.” 
(Acevedo Decl. ¶ 7.)  Moreover, 
they do not opine that it is likely 
that “false inferences” will 
occur, only that they “could.”  
They also provide no 

  Sustained

  Overruled 
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entrenched element of public 
opinion about the case. 

Declaration Of Will Rountree 
And Alexis A. Forbes (Rountree 
Decl.) ¶ 62. 

foundation for their conclusion 
that “substantial biases” already 
exist.  They not shown that the 
coverage of the shooting has 
caused any “bias” among the 
relevant jury pool in San Diego 
county, which is the only thing 
that matters; they do not even 
identify the relevant jury pool.  
Moreover, bias connotes a 
belief that is unreasoned.  
http://www.merriam-
webster.com/dictionary/bias.  
Drs. Rountree and Forbes 
present no evidence or analysis 
to explain why a negative view 
of an admitted shooting of an 
unarmed, mentally ill, person is 
based on “bias” rather than fact.  

Police shootings are a salient 
issue that resonate both nationally 
and locally. Coverage, and 
existing reactions to this coverage 
suggests that the jury-eligible 
public is paying attention media 
reports, and forming opinions 
about the events depicted in the 
video, as well as Officer Browder' 
s guilt. 

Declaration Of Will Rountree 
And Alexis A. Forbes (Rountree 
Decl.) ¶ 63. 

Lacks foundation; 
speculation; improper expert 
testimony.  Drs. Rountree and 
Forbes have presented no 
evidence to suggest that they are 
experts at determining what are 
“salient” issues to the San 
Diego community.  Nor have 
they provided any facts or 
methodology to support their 
conclusion that “the jury-
eligible public is paying 
attention [to] media reports.”  
On the contrary, they have done 
nothing to ascertain whether the 
“jury-eligible public” in San 
Diego is even paying attention 
to these news reports.  
Moreover, whether an issue is 
“salient” is “not based on 
scientific, technical, or other 
specialized knowledge within 
the scope of Rule 702,” and thus 
within the scope of lay, and not 
expert, testimony.  FRE 701. 

  Sustained

  Overruled 

The media coverage of the April 
30, 2015 shooting that we have 
reviewed thus far has consistently 
suggested that the shooting was 
unjustified. 

Declaration Of Will Rountree 

Lacks Foundation.  Drs. 
Rountree and Forbes themselves 
assert that 61% of the coverage 
between April 30 and August 
31, 2015 has been “negative,” 
which they define to mean 
asserting that the shooting was 

  Sustained

  Overruled 
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And Alexis A. Forbes (Rountree 
Decl.) ¶ 64. 

unjustified.  This is hardly 
“consistent” coverage “that the 
shooting was unjustified.” 

Given the content of the coverage 
thus far, release of the KECO 
video and Officer Browder' s 
alleged statement are likely to 
have a negative influence on the 
jury pool within the venue.  
Social science research on human 
memory discusses the power of 
"Primacy Effects."  Primacy 
Effects can result in belief 
persistence, which makes it 
increasingly less likely for 
individuals will reevaluate and 
incorporate information that they 
acquire at a later date. 

Declaration Of Will Rountree 
And Alexis A. Forbes (Rountree 
Decl.) ¶ 65. 

Lacks Foundation; 
speculation; improper expert 
testimony.  Drs. Rountree and 
Forbes examined 57 articles 
published between April 30 and 
August 31, 2015. They, 
however, have done nothing to 
analyze what portion of San 
Diego jury pool read any of the 
articles.  Thus, they have no 
basis for concluding that the 
articles “are likely to have a 
negative influence on the jury 
pool within the venue,” and 
they have not described any 
methodology that led them to 
reach such a conclusion. 

  Sustained

  Overruled 

Thorough and probing voir dire 
may not be sufficient to overcome 
biases that have been reported in 
the media thus far.  Further, 
media coverage that is likely to 
accompany the release of Officer 
Browder' s statement and the 
KECO video, may impair Officer 
Browder's ability to obtain a fair 
and impartial jury in future civil 
or criminal actions. 

Declaration Of Will Rountree 
And Alexis A. Forbes (Rountree 
Decl.) ¶ 66. 

Lacks Foundation; 
speculation; improper expert 
testimony.  Drs. Rountree and 
Forbes provide no facts 
whatsoever to support the 
conclusion that voir dire “may 
not be sufficient” or that release 
of the video may somehow taint 
the jury pool based on the 
coverage that could accompany 
it.  Nor do they detail an expert 
methodology that led them to 
these conclusions.  On the 
contrary, it appears to be pure, 
unadulterated speculation, 
which flies in the face of the 
Ninth Circuit’s conclusion that 
publicity more than 2 months 
before trial is not likely to cause 
prejudice.  In fact, even Dr. 
Rountree himself has built a 
business counseling clients on 
the effective use of voir dire.   

  Sustained

  Overruled 
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Dated:  September 11, 2015 

 SHEPPARD, MULLIN, RICHTER & HAMPTON  LLP

  
 
By /s/ Guylyn R. Cummins 

  GUYLYN R. CUMMINS 
Attorneys for the MEDIA  

gcummins@sheppardmullin.com 
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SHEPPARD, MULLIN, RICHTER & HAMPTON LLP 
A Limited Liability Partnership 
Including Professional Corporations 

GUYLYN R. CUMMINS, Cal. Bar No. 122445 
501 West Broadway, 19th Floor 
San Diego, California 92101-3598 
Telephone: 619.338.6500 
Facsimile: 619.234.3815 
 
Attorneys for VOICE OF SAN DIEGO, 
KPBS, KGTV 10 News, THE SAN 
DIEGO UNION-TRIBUNE and 
inewsource (collectively the MEDIA) 
 
 
 
 
 

UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF CALIFORNIA 

 

S.R. NEHAD, an individual, K.R. 
NEHAD, an individual, ESTATE OF 
FRIDOON RAWSHAN NEHAD, 
 

Plaintiffs, 
 

v. 
 
NEAL N. BROWDER, an individual, 
CITY OF SAN DIEGO, a municipality, 
and DOES 1 through 10, inclusive, 
 

Defendants. 
 

Case No. 15-cv-1386-WQH (NLS)
 
 
EVIDENTIARY OBJECTIONS TO 
DECLARATION OF TIMOTHY C. 
STUTLER SUBMITTED BY CITY 
OF SAN DIEGO IN OPPOSITION 
TO MEDIA’S MOTION FOR 
PERMISSIVE INTERVENTION TO 
OBTAIN ACCESS TO VIDEO AND 
INVESTIGATIVE RECORDS 
 
 
Date: September 21, 2015 
 
Judge: Hon. William Q. Hayes 
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The Media hereby submits these Objections to the Declaration of Timothy C. 

Stutler submitted by the City and Officer Browder in opposition to the Media’s 

motion for access to the Video and Officer Browder’s statement. 

LEGAL STANDARD FOR EVIDENTIARY OBJECTIONS 

The Media objects to the evidence below on a number of grounds.  The legal 

support for these objections is as follows: 

1. Irrelevant: Fed. R. Evid. 402 (“Evidence which is not relevant is not 

admissible.”); Fed. R. Evid. 401 (“Relevant evidence means evidence having any 

tendency to make the existence of any fact that is of consequence to the 

determination of the action more probable or less probable that it would be without 

the evidence.”). 

2. Hearsay: Fed. R. Evid. 801 (“‘Hearsay’ is a statement, other than one 

made by the declarant while testifying at the trial or hearing, offered in evidence to 

prove the truth of the matter asserted.”); 5-802 Weinstein's Federal Evidence 

§ 802.02 ("The hearsay rule seeks to eliminate the danger that evidence will lack 

reliability because faults in the perception, memory, or narration of the declarant 

[cannot] be exposed.") 

 

EVIDENTIARY OBJECTIONS 

 

Evidence Objected To Objections Ruling

Submitted herewith as Exhibit 3 
is a true and correct copy of an 
op-ed  published on August 21, 
2015 in the San Diego Union-
Tribune. 

Declaration Of Timothy C. 
Stutler (Stutler Decl.) ¶ 3. 

Hearsay.  Exhibit 3 is admitted 
for the purported truth of the 
matters asserted therein.  See 
City Oppo. 7:20-22 (“ Also 
submitted as Exhibit 3 is an op-
ed by San Diego County 
District Attorney Bonnie 
Dumanis in the San Diego 
Union-Tribune expounding on 
why the records should not be 
released.”). 

  Sustained

  Overruled 
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Dated:  September 11, 2015 

 SHEPPARD, MULLIN, RICHTER & HAMPTON  LLP

  
 
By /s/ Guylyn R. Cummins 

  GUYLYN R. CUMMINS 
Attorneys for the MEDIA  

gcummins@sheppardmullin.com 
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SHEPPARD, MULLIN, RICHTER & HAMPTON LLP 
A Limited Liability Partnership 
Including Professional Corporations 

GUYLYN R. CUMMINS, Cal. Bar No. 122445 
501 West Broadway, 19th Floor 
San Diego, California 92101-3598 
Telephone: 619.338.6500 
Facsimile: 619.234.3815 
 
Attorneys for VOICE OF SAN DIEGO, 
KPBS, KGTV 10 News, THE SAN 
DIEGO UNION-TRIBUNE and 
inewsource (collectively the Media) 
 
 
 

UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF CALIFORNIA 

 

S.R. NEHAD, an individual, K.R. 
NEHAD, an individual, ESTATE OF 
FRIDOON RAWSHAN NEHAD, 
 

Plaintiffs, 
 

v. 
 
NEAL N. BROWDER, an individual, 
CITY OF SAN DIEGO, a municipality, 
and DOES 1 through 10, inclusive, 
 

Defendants. 
 

Case No. 15-cv-1386-WQH (NLS)
 
 
 
CERTIFICATE OF SERVICE 
 
 
Date: September 21, 2015 
 
Judge: Hon. William Q. Hayes 
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PROOF OF SERVICE 

STATE OF CALIFORNIA, COUNTY OF SAN DIEGO 

At the time of service, I was over 18 years of age and not a party to this 
action.  I am employed in the County of San Diego, State of California.  My 
business address is 501 West Broadway, 19th Floor, San Diego, CA 92101-3598. 

On September 11, 2015, I served true copies of the following document(s) 
described as   

1. REPLY IN SUPPORT OF NON-PARTY MEDIA’S MOTION FOR 
PERMISSIVE INTERVENTION TO OBTAIN ACCESS TO SECURITY 
CAMERA VIDEO OF POLICE SHOOTING OF FRIDOON RAWSHAN 
NEHAD AND STATEMENT OF OFFICER NEAL N. BROWDER 
REGARDING THE SHOOTING 

2. EVIDENTIARY OBJECTIONS TO DECLARATION OF SHELLEY 
ZIMMERMAN SUBMITTED BY CITY OF SAN DIEGO IN OPPOSITION 
TO MEDIA’S MOTION FOR PERMISSIVE INTERVENTION TO OBTAIN 
ACCESS TO VIDEO AND INVESTIGATIVE RECORDS  

3. EVIDENTIARY OBJECTIONS TO DECLARATION OF PAUL 
AZEVEDO SUBMITTED BY CITY OF SAN DIEGO IN OPPOSITION TO 
MEDIA’S MOTION FOR PERMISSIVE INTERVENTION TO OBTAIN 
ACCESS TO VIDEO AND INVESTIGATIVE RECORDS 

4. EVIDENTIARY OBJECTIONS TO AMENDED DECLARATION OF 
WILL ROUNTREE AND ALEXIS A. FORBES SUBMITTED BY CITY OF 
SAN DIEGO IN OPPOSITION TO MEDIA’S MOTION FOR PERMISSIVE 
INTERVENTION TO OBTAIN ACCESS TO VIDEO AND INVESTIGATIVE 
RECORDS 

5. EVIDENTIARY OBJECTIONS TO DECLARATION OF TIMOTHY C. 
STUTLER SUBMITTED BY CITY OF SAN DIEGO IN OPPOSITION TO 
MEDIA’S MOTION FOR PERMISSIVE INTERVENTION TO OBTAIN 
ACCESS TO VIDEO AND INVESTIGATIVE RECORDS 

 

on the interested parties in this action as follows: 

Louis R. Miller 
Scott J. Street 
Miller Barondess, LLP 
1999 Avenue of the Stars, Suite 1000 
Los Angeles, CA  90067 
T:  310-552-4400 / F:  310-552-8400 
smiller@millerbarondess.com 
street@millerbarondess.com 
Attorneys for Plaintiffs 
 
 
 
 

Brian E. Watkins 
Brian E. Watkins & Associates 
925 B Street, Suite 402 
San Diego, CA  92101 
T:  619-255-5930 / F:  619-255-5639 
bwatkins@brianwatkinslaw.com 
Attorneys for Plaintiffs 
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3 

4 

5 

6 

Jan I. Goldsmith 
Daniel F. Bamberg 
Timothy C. Stutler 
Office of the City Attorney 
1200 Third A ve.h. Suite 1100 
San Diego, CA ~2101 
T: 619-533-5800 I F: 619-533-5856 
Attorneys for Defendants 

7 BY CM/ECF NOTICE OF ELECTRONIC FILING: I electronically filed 
the document( s} with the Clerk of the Court by ~sing the CM/ECF system. 

8 Partici}?ants in the case who are registered CM/ECF users will be served by the 
CMIECF system. Participants in the case who are not registered CM/ECF users will 

9 be served oy mail or by other means permitted by the court rules. 

1 O I declare under penalcy of perj ~ under the laws of the United States of 
America that the foregoing is true and correct and that I am emP.loyed in the office 

11 of a member of the bar ofihis Court at whose direction the service was made. 

12 Executed on September 11 , 2015, at San Diego, California. 
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