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March 15, 2017 
 

VIA U.S. MAIL & EMAIL: cblakespear@encinitasca.gov, council@encinitasca.gov 
 
Mayor Blakespear and Members of the City Council  
City of Encinitas  
505 S. Vulcan Avenue 
Encinitas, CA 92024 
 
Re:  Demand that the City of Encinitas Comply with State Land Use Planning Laws 
 
Dear Encinitas Mayor Blakespear and Council Members:  
 
San Diego Volunteer Lawyer Program, Inc. (hereinafter “SDVLP”) is the principal provider of pro bono 
legal services to the low-income community in San Diego County.  Cozen O’Connor P.C. is a nationwide 
law firm that is committed to providing pro bono services to those who cannot afford legal representation.  
The Public Interest Law Project is a state support center for legal services programs and specializes in 
affordable housing and land use law.    
 
We write on behalf of our clients, Lorraine Del-Rose and San Diego Tenants United, to request full legal 
compliance with state law that requires the City to have a valid general plan.  Ms. Del-Rose is a San Diego 
County resident who has struggled to obtain affordable housing due to the lack of supply.  San Diego 
Tenants United is an association that works to ensure affordable, quality, stable housing for all San Diegans.   
 
Government Code Section 65302 requires each jurisdiction to have a valid general plan that includes seven 
required elements, including a housing element.  Absent a state law compliant Housing Element, the City 
fails to have a general plan that is internally consistent and it continues to fail to meet its legal requirement 
of supporting, encouraging, and facilitating the development of housing that would increase the 
community’s supply of housing affordable to persons and families with low- or moderate-incomes in the 
City of Encinitas.  
 
We ask that the Council take immediate action to adopt a Housing Element that complies with all applicable 
laws, and to rezone sites to accommodate the City’s lower income housing need.  The City does not have a 
Housing Element that complies with applicable state law in a number of important ways, which we set forth 
below.  If the City does not adopt a fully compliant Housing Element by March 30, 2017, we intend to seek 
relief against the City in court.   
 

A.  The City's General Plan Requires A Valid Housing Element 
 
Every City and County must have a general plan, and the general plan must include seven required 
elements.  Govt. Code §§ 65300, 65302.  One of the required seven elements is a housing element which 
must be revised at regular intervals as prescribed by state law.  Govt. Code § 65588.  The elements of the 
general plan must be internally consistent.  Govt. Code § 65300.5.  If the housing element is not updated as 
required by law, the element cannot be consistent with the general plan and therefore the general plan cannot 
be internally consistent.    
 
The City of Encinitas has not updated its Housing Element as required, including missing the most recent 



statutory deadline of April 30, 2013.  Because the City failed to adopt a timely fifth revision, it is required to 
revise its housing element at least every four years, with the next update due on April 30, 2017.  Govt. Code 
§ 65588(e)(4). 
 
Housing Element law, Article 10.6 of the Government Code, requires that the City’s Housing Element 
analyze and address the current housing needs of the community and its share of the regional housing 
needs—the Regional Housing Needs Determination or “RHNA.”  The Housing Element must also analyze 
constraints to meeting those needs and contain a current inventory of land suitable for residential 
development, including vacant sites and sites having potential for redevelopment, and an analysis of the 
relationship of zoning and public facilities and services to those sites.  Govt. Code §§ 65583(a)(3) and 
65583.2.  Based on these analyses and site inventory, the element must conclude with programs that 
adequately addresses the current housing needs, constraints and shortfall of adequate sites.  Without an 
updated element, the City’s Housing Element fails to include the required contemporary analyses and 
inventory of sites, and therefore fails to provide a reliable plan for meeting the current RHNA and other 
needs for future residential development in 2017.   
 
Because the City has failed to adopt a housing element, all planning and land use activities taken or 
contemplated by the City, including the approval of development agreements, are invalid and void ab initio, 
because without an adequate housing element the City is precluded, as a matter of law, from making the 
required finding of general plan consistency.   
 

B. Failure to Rezone Sites to Meet the Current and Past RHNA 
 
In particular, the City has failed to meet its legal obligation to zone or re-zone enough sites to accommodate 
the unmet housing needs from the last planning period.  Government Code Section 65584.09 requires each 
jurisdiction that failed to zone sufficient sites to accommodate its RHNA from its previous housing element 
period to zone or re-zone land to meet those housing needs—the carry-over.  This rezone obligation is in 
addition to the zoning or re-zoning that a city must complete to meet its share of the housing need for the 
current planning period.  Govt. Code § 65585.09(b).  Moreover, the re-zoning to accommodate the carry-
over was to have been completed within one year of the beginning of the current planning period.  Govt. 
Code § 65584.09.  The City has failed to meet this requirement. 
 
In the fourth housing element cycle, 2003-2010, Encinitas’ RHNA allocation was 691 very low- and low-
income units (392 very low-income units and 299 low-income units) but failed to identify adequate sites to 
accommodate this housing need.  The City must now accommodate 1,033 very low- and low-income units 
for the current RHNA and at least 253 very low- and low-income units as the unmet housing need from the 
last planning period.1   
 
In addition to the above requirements, the City is obligated under the state Least Cost Zoning Law to have 
sufficient sites zoned with appropriate development standards to make housing feasible for all income 
levels.  Govt. Code § 65913.1(a).  Therefore, the City's failure to zone for its current RHNA and the unmet 
housing needs of the last planning period violate state Housing Element and Least Cost Zoning Laws.  
 
The City’s obligation to make sites available for all income levels is now long overdue and must be 
implemented without delay. 
 

C. Encinitas’ Proposition A Materially Conflicts with the State Law 
 
Proposition A, Encinitas Municipal Code §30.00.010, was passed by the voters in June 2013.  It is a local 
growth control initiative.  The City interprets it to require public approval when changes are proposed to the 
Housing Element and any rezoning required to comply with state law.  This in direct violation of Article 
XI., Section 7 of the California Constitution that prohibits local laws that conflict with state law. 
 

                                                 
1 In the City's most recent draft element it takes credit for approval or construction of 47 affordable units but provides no 
documentation of the affordability level of these units. 



As a result of the City’s interpretation of Proposition A, the City will not adopt or update its Housing 
Element without first obtaining voter approval.   Insofar as the requirements of  Municipal Code § 30.00.010 
prevents the City from complying with the requirements of state housing element law, including the duty to 
revise its housing element pursuant to Government Code Section 65588, the municipal code is invalid.  Cal. 
Const., Art. XI, Section 7. 
 
On November 26, 2016, the City proposed an update to its Housing Element through a ballot initiative.  
With the voters' rejection of the initiative, however, the City continues to be in violation of the Housing 
Element law with no timetable for compliance.  By continuing to require voter approval to adopt an updated 
Housing Element, the City continues to be without a Housing Element that complies with applicable state 
law, and will not be in compliance for the foreseeable future.   
 

D. Request for Compliance 
 
We request that the City take immediate action, by March 30, 2017, to adopt a Housing Element that 
complies with all applicable laws and to rezone sites to accommodate the City’s lower income housing need.  
We look forward to the timely resolution of this matter and the avoidance of litigation. 
 
Sincerely yours,  
 
      
 
Parisa Ijadi-Maghsoodi     Amy J. Fitzpatrick 
Pro Bono Manager and Supervising Attorney  Chief Executive Officer 
San Diego Volunteer Lawyer Program, Inc.    San Diego Volunteer Lawyer Program, Inc. 
(619) 235-5656, ext. 107     (619) 235-5656 
 
 
 
P. Barrett Kiernan      Valerie Feldman 
Member       Staff Attorney 
Cozen O’Connor P.C.      The Public Interest Law Project 
(619) 685-1710      (510) 891-9794 
 
 
 
 
 
 
 
 


