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Synopsis 
Background: Three juveniles and their families brought 
actions in state court against police officers, psychologist, 
prosecutor, county, and cities after murder charges 
against the juveniles were dismissed, asserting claims for 
defamation and violations of their Fourth, Fifth, and 
Fourteenth Amendment rights. After defendants removed 
the complaints to federal court and the actions were 
consolidated, defendants moved for summary judgment. 
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The United States District Court for the Southern District 

of California, John S. Rhoades, J., 303 F.Supp.2d 1050 
and 359 F.Supp.2d 994,granted defendants' motions in 

parl. Parties appealed. 

Holdings: The Court of Appeals, Thomas, Circuit Judge, 

held that: 

[ I] pre-trial proceedings were part of a criminal case within 

meaning ol' the Firth Amendment. and thus introduction 

of juveniles' coerced statements at Lhese proceedings 
violated their Fifth Amendment rig hts; 

[2] officers and psychologist were not entitled to qualified 

immunity on juveniles' Fifth Amendment claims; 

[3] interrogations of juveniles violated their Fourteenth 

Amendment rights to due process; 

l4] officers and psychologist were not entitled to qualified 

immunity o n juveniles' Fourteenth Amendment claims; 

[5] officers were entitled to qualified immunity on 
juvenile's claim that officers violated his Fourth 

Amendment rights because they Jacked probable cause to 
arrest him; 

[6] officers were entitled to qualified immunity on 

juvenile's claim that officers violated his Fourth 

Amendment rights by making material misrepresentations 

in obtaining search warrant; 

171 warrants to obtain blood samples from parents of one 
of the juveniles were not supported by probable cause; and 

[l:l] statements made by prosecutor on news program 
shortly after charges were dismissed were not defamatory 

under California law. 

Affirmed in part, reversed in part, and remanded. 

Opinion, 593 F.3d 841 ,amended and superseded on denial 

of rehearing. 

West Headnotes (65) 

III lnfants 

12] 

131 

,.)=. Detention Pendjng Release, Trial, or 

Disposition 

Infants 

..r Proceedings or hearing in general 

Under California Jaw, when a minor is taken 
into custody by a police officer, he must 

be released within 48 hours from the time 
of his apprehension, unless within that time 

a petition is filed in the juvenile court o r 

a criminal complaint is filed with a court 

of competent jurisdiction explaining why the 
minor should be declared a ward of the court; 

such a hearing is called a "Dennis H. hearing." 
West's Ann.Cal. Welf. & Inst.Code § 631. 

Cases that cite this headnote 

Civil Rights 
V=- Governmem Agencies and Officers 

Civil Rights 

~ Good faith and reasonableness; 
knowledge and clarity oflaw;motive and 
intent, in general 

To determine whether a government employee 

is entitled to qualified immunity, courts usc a 
two-part test; first , the court must determine 
whether, viewed in the light most favorable 

to the plaintiff, the government employees 

violated the plaintitrs constitutional rights, 
and then, if it determines that a constitutional 

violation has occurred, the coun must 
determine whether the rights were clearly 

established at the time of the violation. 

Cases that cite this headnote 

Feder:ll Courts 
..;; Immunity 

The Court of Appeals reviews de novo a 

district court's decision to grant o r deny 
summary judgment on the ground of qualified 

immunity. 

1ginai U.S. Gov'1mme'fi Wcrr:s. " L 
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141 

151 

4 Cases that cite this headnote 

Federal Courts 

·> Immunity 

Federal Courts 

.r- Summary judgment 

When reviewing a district court's decision 

to grant or deny summary judgment on the 

ground of qualified immunity, the Court of 

Appeals must view the evidence in the Jjght 

most favorable to the plaintiffs to determine if 

there was no genuine issue as to any material 

facr and whether the defendants were entitled 

ro judgment as a matter oflaw; in doing so, all 

justi fiable inferences are to be drawn in favor 
of the plaintiffs. 

5 Cases thut cite this beadnote 

Criminal Law 
,- Compelling Self-Incrimination 

Infants 
t:- Proceedings or hearing in general 

Hearing pursuant to California law to 

determine whether juvenile suspects would be 

incarcerated prior to murder trial was part 

of a "criminal case'' within meaning of the 

Fifth Amendmem, and thus use of suspects' 

coerced statements at hearing violated 

their Firth Amendment privilege against 

self-incrimination, as pre-trial incarceration 

was a deprivation of liberty. U.S.C.A. 

Const.Amend. 5; West's Ann .Cal.Welf. & 
lnst.Code § 631. 

4 Cases that cite this headnote 

Criminal Law 

.~ Compelling Self-Incrimination 

Grand jury proceedings were pan of a 
"crimin<LI case" within meaning of the Fifth 

Amendment. and thus use of juvenile suspects' 

coerced statements at grand jury proceedings 

violated their Fifth Amendment privilege 

against self-incrimination, since without an 

indictment, there would be no trial. U.S.C.A. 

Const.Amend. 5. 

171 

181 

191 

5 Cases that cite this headnote 

C riminal La\\ 
\1.?' Compelling Self-Incrimination 

Infants 

:,.... Admissibility 

Hearing under California law to determine 

whether juvenile suspects would be tried 

as adults was part of a ''criminal case" 

within meaning of the Fifth Amendment, 

and thus use of suspects' coerced statements 

at hearing violated their Fifth Amendment 

privilege against self-incrimination; outcome 

of such a hearing was not merely a choice 

of venue, but a detem1ination of maximum 
punishment. U.S.C.A. Const.Amend. 

West's Ann.Cal. We! f. & lnst.Code § 707. 

Cases that cite Lhis headnote 

Criminal Law 
\:;,: Compelling Self-Incrimination 

5· . 

Use of juvenile murder suspect's coerced 

statements to police at trial of defendant who 

was ultimately convicted of the murder did 

not violate the suspect's Fifth Amendment 

privilege against self-incrimination, since his 

liberty was neither infringed nor threatened 

by use of the statements at defendant's trial. 

U.S.C.A. Const.Amend. 5. 

I Cases t.bat cite this headnote 

Civil Rights 
? Criminal prosecutions 

Fifth Amendment cause of action under 

§ 1983 arose against police officers when 

juvenile murder suspects' coerced statements 

to the officers were introduced against 

suspects at pre-trial proceedings, even though 

prosecutor, not the officers, introduced the 

statements; coercing the statements set in 

motion a series of act which officers knew or 

reasonably should have known would cause 

the statements to be introduced. U.S.C.A. 

Const.Amend. 5; 42 U.S.C.A. § 1983. 

J.3ba U S. 3 ove rnmer . \'Vo~t.s 3 
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5 Cases th<1t cite tbis headnote 

1101 District and Prosecuting Attorneys 
_.-.. Liabilities for ol'ficial acts. negligence, or 

miscond ucl 

Prosecutors and judges have absolute 
immunity for any act performed in their 
prosecuwrial and judicial capacities. 

5 Cases thut cite this headnote 

II II Ciril Rights 

--= Purpose and construction in general 

The purpose of § 1983 is to deter state 

actors from using the badge of their authority 
to deprive individuals of their federally 
guaranteed rights. 42 U.S.C.A. § 1983. 

Cases that cite this headnote 

1121 Ch·il Rights 
:..- Privilege or Immunity;Good Faith and 

Probable Cause 

Ch·il Rights 
-- Sheriffs, police, and other peace officers 

Rule that a § 1983 cause of action for a 
violation of the Fifth Amendment's Self
Incrimination Clause arose as soon as 
police employed coercive means to compel 
a statement was clearly established at time 
police officers interrogated juvenile suspectS, 
and thus officers and consulting psychologist 
were not entitled to qualified immunity 
with respect to suspects' claims for violation 
of their Fifth Amendment rights. U.S.C.A. 
Const.Amcnd. 5; 42 U.S.C.A. * 1983. 

3 Cases tlutt cite this headnote 

11 31 Constitutional Law 

#< Proceedings 

Infants 
""' Interrogation and Investigatory 

Questioning 

In terrogations of juvenile suspects in murder 
case violated their Fourteenth Amendment 

rights to due process; suspects were 14 and 
15 years old, they were isolated and subjected 
to hours and hours of interrogation during 
which they were cajoled, threatened, lied to, 
and relentJessly pressured by teams of police 
officers, and suspect who was the brother of 
the victim was in shock over his sister's death. 
U.S.C.A. Const.Amend.l4. 

1 Cases that cite this headnote 

114] ConstitutionalLnw 
v-< Egregiousness;"shock the conscience'· 

test 

The Due Process Clause of the Fourteenth 

Amendment protects against any government 
conduct that shocks the conscience. U.S.C.A. 
Const.Amend. 14. 

12 Cases that cite this headnote 

I 1 51 Civil Rights 
..,.. Privilege or Immunity; Good Faith and 

Probable Cause 

Civil Rights 
~ SberifTs, police, and other peace officers 

Police officers and consulting psychologist 
were not entitled to qualified immunity 
with respect to juvenile suspects' claims that 
interrogation tactics used by the officers 
and psychologist violated their Fourteenth 
Amendment substantive due process rights, 
since it was clearly established at time of 
the interrogations that the techniques used, 
including isolating the suspects and subjecting 
them to hours and hours of interrogation 
during which they were cajoled, threatened, 
lied to, and relentlessly pressured by teams 
of police officers, shocked the conscience. 
U.S.C.A. Const.Amend. 14. 

3 Cases that eire this headnote 

116) Civil Rights 

""" Sheriffs, police. and other peace officers 

A reasonable police officer could have 
believed that there was probable cause to 
arrest juvenile suspect for the murder of 
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his sister , and thus police officers were 
entitled to qt~alified immunity with respect 
to suspect's claim Lhat officers violated his 

Fourth Amendment rights, even though eye 
witness accoun ts had placed a transient in 

victim's neighborhood and described him as 
drunk or high, agitated, and knocking on 

doors~ suspect had stated Lhat when he woke 

up in middle of night he saw nothing unusual, 

but victim's room was near suspect's room, 

officers believed she was dead in her doorway 
by time suspect woke up, and there were no 
signsofforceden try. U.S.C.A. Const.Amenct. 

4. 

I Cases that cite this headnote 

1171 fn fants 
"r Admissibili ty 

Coerced statements obtained in violation 

of juvenile suspect's Fifth and Fourteenth 

Amendment rights were legally insufficient 
and unreliable and, thtls, could not be 

considered in detennining whether probable 

cause existed for juvenile's arrest. U.S.C.A. 
Const.Amends. 4, 5, 14. 

2 Cases tha t cite this headnote 

1181 Arrest 
~"'· What constitutes such cause in general 

Probable cause for a warrantless arrest arises 
when the facts and circumstances within 

the officer's knowledge are sufficient to 
warrant a prudent person ro believe that the 
suspect bas committed an oiTense. U.S.C.A. 

Const.Amend. 4. 

28 Cases that cite this headnote 

!191 Arrest 
..... What constitutes S\1Ch cause in general 

In determining whether there was probable 
cause to anest, courts look to the totality of 

circumstances known to the arresting officers 

to determine if a prudent person would have 

concluded there was a fair probability that the 

defendant had committed a crime. U.S.C.A. 

Const.Amend. 4. 

15 Cases that cite this headnote 

!20) Arrest 
€? What constitutes such cause in general 

While evidence supporting probable cause to 

arrest need not be admissible in court, it must 

be legally sufficient and reliable. U.S.C.A. 

Const.Amend. 4. 

2 Ctses that cite this headnote 

1211 Arrest 

;:= What constitutes such cause in general 
Although police may rely on the totality 

of facts available to them in establishing 

probable cause to arrest, they a lso may not 
disregard facts tending to dissipate probable 

cause. U.S.C.A. Const.Amend . 4. 

16 Cases that cite this headnote 

1221 Civil Rights 
~ Sheriffs, police, and other peace officers 

When law enforcement officials reasonably 

but mistakenly conclude that probable cause 
is present, the officials should not be held 

personally liable. U.S.C.A. Const.Amend . 4. 

3 Cases that cite this headnote 

!231 Infants 
V=> Probable cause 

Officers had probable cause to arrest juvenile 
suspect for murder, even though eye witness 

accounts had placed a transient in victim's 

neighborhood and described him as drunk 
or high, agitated, and knocking on doors; 

suspect's friend stated that suspect had given 
him a knife and told him it was the knife used 

to kill victim and that suspect had participated 

in the killing along with victim's brother, 
knife used to kill victim fit the description of 

suspect's knife, and suspect's knife was found 

under friend's bed. U.S.C.A. Const.An1end. 4. 

•o.na! lJ S. 3ov?. ~flmer.t Wc.·ks. 
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Cases that cite this headnote 

1241 Searches and Seizures 
.,? Probable or Reasonable Cause 

Probable cause exists when given all the 
circumstances set forth in the affidavit there is 

a fair prob<tbility that contraband or evidence 

of a crime will be found in a particular place. 

U.S.C.A. Const.Amcnd. 4. 

3 Cases that cile this bead note 

1251 Searches and Seizun'S 

·:= Scope of inquiry or review, in general 

In reviewing a searvh warrant on probable 

cause grounds, the Court of Appeals, like the 
district comt, is limited to the information 
and circumstances contained within the four 

corners of the underlying affidavit. U.S.C.A. 

Const.Amend. 4. 

Affirmative misrepresentations in an affidavit 

in support of a search warrant are material, 
so as to con.stitute a Fourth Amendment 
violation, only if there is no probable cause 
absent consideration of the misrepresented 

facts. U.S.C.A. Const.Amend. 4. 

3 Cases that cite this headnote 

(291 Searches and Seizures 
( = False, inaccurate or perjured 

information ;disclosure 

A misrepresentation in an affidavit in support 
of a search warrant based on an omission 

is material, so as to constitute l1 Fourth 

Amendment violation, only where the omitted 
facts cast doubt on the existence of probable 

cause. U.S. C. A. Const.Amend. 4. 

4 01ses that cite this headnote 

1301 Civil Rights 
9 Cases th<lt cite this he<1dnote ~ Attomeys, jurors, and witnesses; public 

1261 Searches and Seizures 
~ Competency of lnformation;Hearsay 

The evidenc.e in an affidavit in support of 
a search warrant need not necessarily be 

admissible, but must be legally sufficient and 

reliable. U.S.C.A. Const.Amencl. 4. 

2 Cases thal cite this headnote 

1271 Searches and Seizures 
= False, inaccurate or perjured 

infom1ation;disclosure 

A misrepresentation in an arfidavit m 

support of a search warrant constitutes 
a violatioll of the Fourth Amendment if 

the misrepresentation is material. U.S.C.A. 

Const.Amend. 4. 

2 Cases that cite this headnote 

1281 Searches and Seizures 
False, inaccurate or perjured 

information;disclosure 

defenders 

If a plaintilT is able to demonstrate that 

a warrant was issued as the result of a 
material misrepresentation, a police officer 

defendant may still be entitled to summary 

judgment on qualified immunity grounds, 
unless the plaintiff can also demonstrate 

that the police officer deliberately falsified 
information presented to the magistrate or 

recklessly disregarded the truth. U.S.C.A. 

Const.Amend. 4. 

Cases that (.:ite this headnote 

1311 Civil Rights 
t:= Attorneys, jurors, and witnesses; public 

defenders 

Even if omissions from affidavit in support 
of warrant for search of juvenile murder 

suspect's home, including that a transient 
bad been knocking on doors in victim's 

neighborhood and that doors and windows 
of victim's house were unlocked, were 
sufficiently material to constitute a Fourth 

Amendment violation, police officers were 

6 
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entitled to qualified immunity with respect to 

suspect's Fourth Amendment claims; suspect 
was friend of victim's brother. statements of 
victim's mother indicated she had been awake 
during enti re time when victim could have 

been mt1rdered, and it was not reckless for 

police to assume no one could have entered 
througJ1 unlocked door while mother was 

awake. U.S.C.A. Const.Amend. 4. 

Cases that cite this headnote 

1321 Civil Rights 
.r Attorneys, jurors, and witnesses;public 

defenders 

Where omissions are involved, materiality 
may not have been clear a t the time an 

officer decided what to include in , and what 

to exclude from, an affidavit in support 

of a search warrant ; in such cases, when 

it is not plain that a neutral magistrate 
would not have issued the warrant, the 

shield o f qualified immunity should not be 
lost , because a reasonably well-trained officer 

would not have known that lhe misstatement 
or o mission would have aoy effect on issuing 

the warrant. U.S.C.A. Const.Amend. 4. 

Cases that cite this headnote 

1331 Infants 
:.= Probable C<luse 

Warrant for search of juvenile suspect's home 
was supported by probable cause; suspect was 

a friend of murder victim's brother, brother 
had been arrested for the murder, search 
of home of another friend of suspect had 

uncovered a knife that suspect had reported 
missing, and friend stated that suspect had 

given him a knife and told him that it was used 
to kill the victim. U.S.C.A. Const.A mend. 4. 

Cases that cite this headnote 

13~1 Searches and Seizures 
;,:.. Particular concrete applications 

Fourteen-year-old suspect's consent to strip 
search and semi-nude photographs was 

voltmtary, and thus search did not violate 
his Fourth Amendment rights; suspect stated 

that his father told him to go ahead with the 
searches to help police officers to determine 
what had happened to the suspect's sister, 

who had been killed, and suspect stated that 
he voluntarily partook in the photographing 

process. U.S.C.A. Const.Amend. 4. 

Cases that cite this headnote 

135) Searches and Seizures 
~ Voluntary nature in general 

Searches and Seizures 

(;= Consent, and validity thereof 

Whether consent to a search was voluntarily 
given must be determined by evaluating 

the totallty of the circumstances, and 

the government has the burden of proof. 

U.S.C.A. Const.Amend. 4. 

Cases that cite this headnote 

1361 FederaJ Civil Procedure 
P Civil rights case!; in general 

Genuine issue of material fact as to whether 

murder victim's parents and ten-year-old sister 
voluntarily consented to strip searches and 

nude or semi-nude photographs precluded 

summary judgment on their claims that these 

searches violated their Fourth Amendment 
rights. U.S.CA. Const.Amend. 4. 

Ca..o;es that cite this headnote 

137] Searches and Seizures 
o;.= Words or conduct expressing consent; 

acquiescence 

Murder victim's parents did not consent 
to having their blood drawn, where they 
provided the blood samples pursuant to a 

search warrant. U.S.C.A. Const.Amcnd. 4. 

Cases thar cite this headnote 

)38) Searches and Seizures 
v- Particular concrete applications 
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Wa rrants to obtain blood samples from 
murder victim's parents were not supported 

by probable cause; probable cause could not 
have been particularized with respect to tbe 

person to be searched or seized because the 
blood was sought to prove that someone other 

than the parents killed the victim. U.S.C.A. 
Const.Amend. 4. 

l C<tses that cite this headnote 

1391 Civil Rights 
~ Sheriffs. police, and other peace officers 

Police officers were 110t entitled to qualified 
immunity with respect to claim by murder 

vict im's p<Jrents that taking blood samples 
from them violated their Fourth Amendment 

rights; blood was sought to prove that 
someone other than the parents killed the 
victim, and no reasonable police officer 

cou ld have believed tl1at the desire to prove 

this established probable cause to draw the 
parents' blood. U.S.C.A . Const.Amend. 4. 

J Cases that cite this hectdnote 

1401 Civil R ights 
·...- Sheri!Ts, police, and other peace officers 

A police officer is not entitled to qualified 
immunity for a search conducted pursuant 

to a search warrant where the warrant 

application is so lacking in indicia of probable 

cause as to render official belief in its existence 

unreasonable. U.S.C.A. Const.Amend. 4. 

1 Cases t h11t cile this headnote 

1411 Arrest 
·i:;= Officers and Assistants, Arrest Without 

Wa rrant 

Murder victim's parents did not voluntarily 

consent to detention at police station, where, 

after attemptingt<? leave, they agreed to return 
when an oflicer pulled outbis gun and ordered 

them back upstairs. U.S.C.A. Const.Amend. 
4. 

Cases that cite this headnote 

(421 Arrest 
~ Officers and Assistants, Arrest Withoul 

Warrant 

Assent in the face of an order from a 
police officer, emphasized with a firearm, 

cannot reasonably be interpreted as consent to 
detention. U.S.C.A. Const.Amend. 4. 

Cases tJ1at cite this headnote 

[431 Conspiracy 
'F Conspiracy to Interfere with Civil Rights 

Conspiracy 

'ir Evidence 

To establish liability for a conspiracy in a § 

1983 case, a plaintiff nntst demonstrate the 
existence of an agreement or meeting of the 
minds to violate constitutional rights; such 

an agreement need not be overt, and may 

be inferred on the basis of circumstantial 

evidence such as the actions of the defendants. 

42 U.S.C.A. § 1983. 

97 Cases that cite this headnote 

1441 Conspiracy 
.f> Conspiracy to Interfere with Civil Rights 

To be liable for conspiracy in a§ 1983 case, 

each participant in the conspiracy need not 

know the exact details of the plan, but each 

parlicipant must at least share the common 

objective of the conspiracy. 42 U.S.C.A. § 
1983. 

50 Cases that cite this headnote 

[45J Federal Civil Procedure 
~ Civil1ights cases in general 

Genuine issue of material fact as to whether 
an agreement or meeting of the minds 

existed between police officers and consulting 

psychologist precluded summary judgment 
on claims that psychologist and officers 
conspired to violate juvenile suspect's Fourth, 

Fifth, and Fourteenth Amendment rights in 

violation of§ !983. U.S.C.A. Const.Amcnds. 
4, 5, 14; 42 U.S.C.A. § 1983. 
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Cases that cite this headnote 

1461 Civil Rights 
·,.... Coopcrarion with state actor 

Conspiracy 

· '""" Color ofstute law;state action 

A private individual may be liable under § 

1983 if she conspired or entered joint action 
with a state actor. 42 U.S.C.A. § 1983. 

29 Cases that cite this headnote 

1471 Conspiracy 
:-= Conspiracy to Interfere with Civil Rights 

Establishing liability under § 1983 for a 

conspiracy between a private actor and a state 
actor is no different from establishing liability 
for a conspiracy bet ween two state actors; the 

plaintifT must show an agreement OT meeting 

of the minds to violate consti tutional rights, 
and to be liable, each participant in the 
conspiracy need not know the exact details of 
the plan, but each participant must at least 

share the common objective of the conspiracy. 

42 U.S.C.A. § 1983. 

I 09 Cases that cite this headnote 

1481 Conspiracy 

·~- Rights or privileges invol ved 

There was no evidence that city pollee officer 

sha red a common objective with officers 
from another city to wrongfully prosecute 

juvenile suspects for murder, as required to 

support suspects' claims that officer conspired 
to violale their Fourth Amendment rights in 

violation of§ 1983. U.S.C.A. Const.Amend. 
4; 42 U.S.C.A. § 19fl:\. 

l Cases that cite this headnote 

1491 Infants 
:- Neccs:::ity, grounds, and purpose 

Juvenile suspects were wrongfully 
detained in violat ion of their parents' 

Fourteenth Amendment rights to fami lial 

companionship, even if arrest of juveniles was 

justified by probable cause, where pre-trial 

incarceration determination was made based 
on suspects' coerced confessions. U.S.C.A. 
Const.A mencL 14. 

I Cases that cite this headnote 

1501 Civil Rights 
C>:> Child custody, support, and protection; 

parental rights 

Constitutiona l Law 
~ Parent and Child Relationship 

A parent has a fundamental liberty interest 

in the companionship and society of his or 

her child, and the state's interference with 
that liberty interest without due process of 

law is remediable under § 1983. U.S.C.A. 
Const.Amend. 14; 42 U.S.C.A. s 1983. 

14 Cases that c ite this he<.1dnote 

1511 Constitutional Law 

"""'" Parent and Child Relationship 

Unwarranted state interference with the 

relationship between parent and child 

violates substantive due process. U.S.C.A. 

Const.Amend. 14. 

14 Cases that cite th is headnote 

1521 Constitutional Law 
;= Familial association, integrity, and 

privacy in general 

The standard for deprivation of familial 

companionship in violation of the Fourteenth 

Amendment is unwarranted interference, 

not conduct which shocks the conscience. 
U .S.C.A. Const.Amend. 14. 

21 Cases that cite this headnote 

1531 Federal Civil Procedure 
> Civil rights cases in general 

Genuine issue of material fact as to whether 

placement of juveniles in protective custody 

following the murder of their sister was 

g nal U.S. u overnmert Works. 9 
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warranted under California law precluded 
summary judgment on claim by juveniles' 
parents that such placement denied them their 
Fourteenth Amendmen t rights to familial 
companionship. U.S.C.A. Const.Amend. 14. 

Cases lhal cite this headnote 

1541 Federal Courts 
~ Failure to mention or inadequacy or 

treatment of error in appellate briers 

Juvenile suspects in murder case did not 
waive their defamation claims against disLricr 
attorney with respect to any statements not 
specifically discussed in their brief, where 

suspects did not claim that a ttorney made 
several, separately actionable, defamatory 
statements, but, rather, that her statements 
during an interview, taken as a whole, 
communicated the defamatory statement that 
they killed the victim. 

Cases that cite this headnore 

1551 Libel and Slander 
:..-- Assault. burglary, robbery and homicide 

Statements made by district attorney on 
news program shortly after indictments 
against juvenile suspects in murder case 
were dismissed, including that evidence had 
supported prosecution of suspects, that 
decision to dismiss indictments was based 
on newly discovered evidence, and that 
investigation was still ongoing, did not imply 
an assertion of objective fact that suspects 
actually did kiU victim, and thus statements 
were not defamatory under Califomia statute 
defining slander as a false and unprivileged 
publication which charged a person with 
crime; attorney repeatedly emphasized it 
was unclear who real perpetrator was, and 
expression of possibility that suspe.cts might 
have killed victim did not express a provably 
false fl~ct. West's Ann.Cal.Civ.Codc § 46(1). 

Cases that cite this hea,dnote 

1561 Libel and Slander 

CF Actionable Words in General 

If a statement falls within the first four 
categories listed in the California statute 
defining slander, it is considere·d defamatory 
per se. West's Ann.Cal.Civ.Code § 46(1-4). 

I Cases that cite this headnote 

[571 Constitutional Law 
i~ Opinion 

To fall outside the scope of First Amendment 
protection, an alleged defamatory statement 
must contain a provably false factual 
connotation. U.S.C.A. Const .Amend. L 

3 Cases that cite this headnote 

[581 Libel and Slander 
~ Actionable Words io General 

fn reviewing a defamation claim, a court must 
first ask the threshold question of whether a 
reasonable factfinder could conclude that the 
contested statement implies an assertion of 
objective fact. 

Cases that cite this headnote 

[591 Libel and Slander 
~<? Construction of language used 

Defamatory meaning must be found, if at 
all, in a reading of the publication as a 
whole; defamation actions cannot be based on 
snippets taken out of context. 

1 Cases that cite this headnote 

[60] Civil Rights 
f.>=> Defamaiion 

A § 1983 "defamation-plus claim" requires 
an allegation of injury to a plaintiffs 
reputation from defamation accompanied by 
an a llegation of injury to a recognizable 
property or liberty interest, 42 U.S.C.A. § 

1983. 

5 Cases that cite this headnote 

iESTtAV t}) 2,· ~ 1 Tt1e1r 1sor, Reuters. No cla:rr tc ~~inai U.S. Government Worr.s. 
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1611 Civil Rights 
,_,.. Defamation 

There are two ways to state a cognizable 

* 1983 claim for defamation-plus: ( !)allege 
that the injury to reputation was inJljcted in 

connection with a federally protected right; or 
(2) allege that the injury to reputation caused 

the denial of a federally protected right. 42 
U.S.C.A. § 1983. 

6 Cases thCit cite this headnote 

1621 Libel and Slander 
'? Imputation of inebriety or mental 

derangement 
Consulting psychologist's statements to police 
officers indicating that juvenile suspect in 

murder case exhibited sociopathic tendencies 

and was highly manipulative and controlling 

were not defamatory per se under California 
statute defining slander as a false and 

unprivileged publication which charged a 

person with crime, regardless of whether the 

statements were provably false, since they 
did not charge suspect with a crime, but 
were statemems relating to his psychological 

prolile. West's Ann.Cai.Civ.Code § 46( I). 

Cas~:s that cite this headnote 

1631 Libel and Slander 

~- Imputation of inebriety or mental 

derangement 

Libcl and Slander 
r- Assault, burglary, robbery and homjcide 

Consulting psychologist's statement to police 
officers comparing juvenile suspect in murder 
case to a famous convicted murderer was 

not defamatory per se under California 
stat ute defining slander as a false and 
unprivileged publication which charged a 

person with crime; statement was type of 

colorful, figurative rhetoric that reasonable 

minds would not have taken to be factual , 

and it was most reasonably interpreted as 

a comment on the suspect's psychological 
profile as opposed to an assertion tl1at 

he commined a particular crime. West's 

Ann.Cal.Civ.Code § 46(1). 

l Cases that cite tbis headnote 

1641 Civil Rights 
:r Criminal law enforcement;prisons 

Cities were not liable under § 1983 for 

police officers' actions in coercing confessions 
from juvenile suspects in murder case, 

absent a municipal policy that permitted 

or encouraged the practice of coercing 

confessions. 42 U.S.C.A. § 1983. 

2 Cases that cite this headnote 

(651 Civil Rights 
v= Acts of officers and employees in general; 

vicarious Jia bility and respondeat superior in 
general 

Civil Rights 

t= Governmental Ordinance, Policy, 

Practice, or Custom 

A municipality cannot be held liable for 
constitutionaJ torts solely because it employs a 
tortfeasor--or, in other words, a municipality 

cannot be held liable under § 1983 on a 
respondeat superior theory; the constitutionaJ 

tort must have been committed pursuant to 
official municipal policy. 42 U.S.C.A. § 1983. 

3 Cases tl1at cite this headnote 

Attorneys and Law Firms 

*415 Milton J. Silverman (argued), RobertT. Gcile, Law 

Office of Milton J. Silverman; attorneys for plaintiffs
appellants and Cross-Appellees Michael Crowe, Stephen 
Crowe, Cheryl Crowe, and Shannon Crowe. 

Jon R. Williams (argued), Lindsay J. Reese, Ross, Dixon 

& Bell; Dennis A. Schoville, Louis G. Arnell, James 

S. Tagmin> Scboville & Arnell; attorneys for plaintiffs

appellants and cross-appellees Aaron Houser, Margaret 

Susan Houser, and Gregg Houser. 

John J. Sansone, County Counsel, County of San 
Diego, George W. Brewster Jr. (argued), Senior Deputy, 

attorneys for defendant-appellant Summer Stephan. 



Crowe v. County of San Diego, 608 F.3d 406 (2010) 

10 Cal. Daily Op. Ser.i. 7666, 25'10.6aily J.,...o_u_rn-ai:-::0==-.A~.-=R~. 9:::-:2~1-=-3-------------------

Richard J. Schneider, Glnar J. Fozi, Daley & Heft; Steven 
J. Renick (argued), Manning & Marder, Kass Ellrod, 

Ramirez; attorneys for defendants-appellees and Cross
Appellants City of Escondido, Mark Wrisley, 13arry 
Sweeney, Ralph Claytor, and Phil Anderson. 

Diana L. Field, Ferguson, Praet & Sherman; Timothy 
T. Coates, Cynthia T. Tobisman, Greines, Martin, 

Stein & Richland: attorneys for defendanlS-appcllees 

and cross-appellants City of Oceanside, Oceanside Police 
Department, and Christopher McDonough. 

Kenneth H. Moreno, Scott J. Loeding, Murchinson & 
Cumming; attorneys for defendant-appellee Lawrence N. 

13lum, Ph.D. 

Appeal from the United States District Court for the 
Southern District of California, JohnS. Rhoades, District 

Judge, Presiding. D.C. No. CV- 99-00241-JSR. 

Before STEPHENS. TROTT, SIDNEY R. THOMAS, 

and RAYMOND C. FISHER, Circuit Judges. 

ORDER 

f he panel has voted to amend the opinion filed in this case. 
With the amendments, the panel has voted to deny the 

petitions for reheadng. Judge Thomas and Judge Fisher 

have voted to deny the petitions for rehearing en bane, and 

Judge Trott so recommends. 

*416 The fuJ I court has been advised of the petitions for 

rehearing en bane, and no judge of the court has requested 

a vote on the petitions for rehearing en bane. Fed. R.App. 
P. 35(b). 

fhe petitions for panel rehearing and rehearing en bane 

urc denied. No further petitions for rehearing \\rill be 
entertained. 

The opinion filed on January 27, 2010 is hereby amended 

as fol lows: 

I. The second full sentence, beginning on line 3 and 
continuing to line 4, at the top of Slip Op. page 1576 is 
deleted. 

2. The first full sentence, beginning on line 2 at the lop of 

Slip Op. page 1579 is deleted, and the following inserted 

in lieu thereof: 

The following defendants are parties 
to this appeaJ: the City of 

Escondido and Escondido Police 
Detectives Mark WRISLEY, Phil 

Anderson, Barry Sweeney, and 

Ralph CLAYTOR (collectively 
''the Escondido defendants"); 

the City of Oceanside and 

Oceanside Police Detective Chris 

McDonough (collectively ''t he 
Oceanside defendants''); Dr. 

Lawrence Blum: and Assistant 

District Attorney Summer Stephan. 

3. The last sentence at the bottom of Slip Op. page 1610 is 

deleted, and the following inserted in lieu thereof: 

The district court's grant of 

summary judgment in favor of 

McDonough is affirmed as to 

the Fourth Amendment conspiracy 
claims. 

4. The paragraph beginning at the bottom ofSiipOp. page 
1619 and continuing onto page 1620 is deleted and the 

following inserted in lieu thereof: 

We reverse t11e district court's 

grant of summary judgment as 

to: {I) Michael and Aaron's 
Fifth Amendment claims; (2) 

Michael and Aaron's Fourteenth 
Amendment substamive due process 

claims; (3) all otherwise surviving 
claims against McDonough; (4) all 

otherwise surviving claims against 
Blum; (5) the Crowes' deprivation 

of familial companionship claim 

based on Michael's detention; and 
(6) the R ousers' deprivation of 

familial companionship claim based 
on Aaron's detention. We affirm the 

district court's grant of summary 

j udgment as to: (I) Aaron's Fourth 
Amendment claim that police lacked 

probable cause to arrest him; 

12. 
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(2) Michael's Fourth Amendment 

claim that police lacked probable 

cause Lo arrest him; (3) Michael's 
claim that police violared his 
Fourth Amendment rights by strip 
searching him; (4) Aaron's Fourth 

Amendment claim that the warrants 
authorizing the search of 11ls home 

were not supported by sufficient 
probable cause; (5) the conspiracy 

claims against McDonough; (6) 

Michael and Aaron's defamation 
claims a~gainst Stephan; (7) Aaron's 

defamation clailn against Blum; 
and (8) al l claims against the 

Cities of Escondido and Oceanside. 

Additionally, we affirm the district 
court's denial of summary judgment 

as to: (I) Cheryl, Stephen, and 
Shannon Crowes' claims that police 
violated his Fourth Amendment 

rights by strip searching them; 

(2) Cheryl and Stephen's Fourth 

Amendment claims that the 
warrant authorizing police to draw 
blood samples was not supported 

by probable cause; (3) Cheryl 

and Stephen's Fourth Amendment 
claims or wrongful detention; 
and (4) the Crowes' deprivation 

of familial companionship claims 

based on the placement of Michael 
and Shannon in protective custody. 

We remand to the district court for 
further proceedings consistent with 
!J1is opin]on. 

Each party shall bear their own costs on appeal. 

AFFIRMED lN PART; REVERSED lN PART; 
REMANDED. 

*417 OPINION 

THOMAS, Circuit Judge: 

This civil rights case arose from the investigation and 

prosecution of innocent teenagers for a crime they did 
not commit. Michael Crowe, Aaron H ouser, and Joshua 

Treadway were wrongfully accused or the murder of 

Michael's 12-year- old sister Stephanie Crowe. After 

hours of grueling, psychologically abusive interrogation 
-during which the boys were isolated from their families 
and had no access to lawyers-the boys were indicted on 

murder chaTges and pre-trial proceedings commenced. 

A year later, DNA testing revealed Stephanie's blood on 

the shirt of a transient, Richard Tuite, who had been 

seen in the Crowes' neighborhood on the night of the 

murder and reported by several neighbors for strange and 
harassing behavior. The shirt had been collected as part 

ofthe initial investigation, but never fully tested. Charges 
against the boys were eventually dropped, and Tuite was 

convicted of Stephanie's murder. 

Michael, Aaron, Joshua, and their families filed a 
complaint against multiple individuals and government 

entities who had been involved in the investigation and 
prosecution of the boys. The complaint alleged, amongst 

other claims, constitutional violations under the Fourth, 
Fifth, and Fourteenth Amendments, and defamation 

claims. In two separate orders, the district court granted 

summary judgment in favor of the defendants as to 
the majority of the plaintiffs' claims. The Crowes and 

lhe Housers now appeal the bulk of those orders and 

several defendants cross-appeal the ctistrict court's den ial 
of summary judgment on qualified immunity grounds as 

to several claims. We affirm in part and reverse in part. 

I. Facts and Procedural History 

A. The Crime and Initial Investigation 

On the night of January 20, 1998, police received 
several 911 phone calls reporting that a man-later 

identified as Richard Tuite-was bothering people in 

the neighborhood in which the Crowe family resided. 
Witnesses testified that Tuite appeared drunk or high. One 
witness heard him yell "I'm going to kil l you you fucking 

bitch." Another witness saw him spinning around in 

circles. Between 7:00p.m. and 8:00p.m., Tuite entered one 

house in the neighborhood after the occupant, Dannette 
Mogelinski, mistook his knock for that of a neighbor. 
Tuite repeatedly asked for Tracy. Mogelinski said she ctid 

not know Tracy. Tuite Jell, but then opened the door and 
again asked for Tracy. Mogelinski again said she did not 
know Tracy, and Tuite left Around 7:50 p.m. Shannon 
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Hom a called 911 to report a man behaving strangely in an 
nre<J near the Crowes' home. At <lpproximately 9:28p.m., 

Gary West, a neighbor of the Crowes, called 911 to report 
a transient who had knocked on his door and said he was 
looking for a girl. 

Escondido police officer Scott Walters was dispatched 

to the area. As Officer Walters drove toward the Crowe 
house, he noticed a door next to the garage close. He could 

not see who closed the door. Officer Walters then noted 

in his log that the transient was "gone on arrival" and left 
the $CCne at 9:56p.m. 

Sometime between 10:00 p.m. and 11:00 p.m., 12-

year-o ld StcphHnie Crowe was stabbed to death in her 

bedroom. An autopsy determined that Stephanie was 

stabbed numerous times with a knife with a 5-6 inch blade. 

Stephanie was found dead by her grandmother the next 

morning around 6:30 a.m. Paramedics were the first to 
respond to the 911 call. Defendant Escondido Police 

*418 Department Detective Barry Sweeney arrived on 
the scene shortly thereafter. Police checked all of the doors 

nnd windows in the house and found no signs of forced 
entry. However, they did discover that a door leading to 

the master bedroom, a door located near the garage, 1 and 

at least one window had not been locked during the night. 

Police questioned all of the members of the Crowe 

household at the Escondido police station in the afternoon 
of .January 21, including Stephanie's parents, Stephen 

Hnd Cheryl Crowe; Stephanie's grandmother, Judith 

Kennedy: Stephanie's I 0-year- old sister, Shannon Crowe; 
and Stephanie's I ~year-old brother, Michael Crowe. 

The police also strip searched Michael, Stephen, Cheryl, 
and Shannon and photographed them nude or partially 

nude. 2 

Before questiODin!! Michael, the police advised him of 

his Miranda rights. The police did not Mirandize other 
members oft he Crowe family. Michael wasjnterviewcd by 

Detective Mark Wrisley, a defendant in this case. Michael 

Lold Detective Wrisley that he had gotten up at 4:30a.m. 

that morning with a headache, and that he had been 
running a fever the day before. He described having turned 
on his television for light and walked to the kitchen, where 

he tOok some Tylenol. He also told Detective Wrisley 

that all other bedroom doors had been shut when he was 
in the hallway. The defendant officers testified that they 

considered Michael's statement that the bedroom doors 

were closed suspicious because by 4:30a.m. Stephanie was 
dead in the doorway of her bedroom with the door open. 

After police had questioned all members of the Crowe 

family, they decided to place Michael and Shannon in 

protective custody and transported them to the Polinksy 

Children's Center. 3 

The same day, the police located Richard T uite and 

brought him to the police station so that they could talk 
to him, fingerprint him, and take samples of fingernail 
scrapings, hair, and clothing. At the police station, 

Detective Sweeney attempted to interview Tuite, but did 

not obtain much information. Detective Sweeney did not 

run a background check on Tuite. A background check 
would have shown that Tuite had an extensive mental 

health history and had been arrested multiple times on 
various charges. Tuite was detained for only a short period 
oftime and then released. 

B. The Interrogations and Related Searches 

1. Michael 

Michael was interrogated on four occasions, starting 
with the initial interview on January 21 , 1998, at the 

Escondio police station. On January 22, 1998, Michael 
was interviewed a second time, by Detectives Wrisley 

and Han, 4 at the Polinksy Children's Center, where he 

and Shannon had spent the night after being taken into 
protective custody. During this interview, Michael again 

stated that he had woken up around 4:30a.m., had gone 
to the kitchen *419 for some Tylenol, and had thought 
the other doors in the hallway were closed. Michael next 

described waking the next morning to his parents' screams 

and then seeing Stephanie soaked in blood. When asked 
how he felt when he saw her, Michael said he cried. He 

described his sister as "the best person" and "kind" and 
expressed anger at whoever had killed her. 

That same day the Escondido Police Department 
contacted the Oceanside Police Department to request 

the assistance of an officer who knew l1ow to operate a 
"computer voice stress analyzer." Oceanside responded by 

sending one of its detectives, Christopher McDonough. 
When Detective McDonough arrived at Escondido, 

.... ,.., 
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he was provided with limited information regarding 
Stephanie's murder. 

Michael w4s then interviewed later that day for a 
third Lime, by Detectives McDonough and Claytor. This 
interview lasted more than three hours and took place 
aL the Escondido Police Station. At the beginning of the 
interview, Michael indicated that he felt sick. Michael 
then repeated !he same series of events for the evening of 
January 20 and the morning of January 21 that he had 
recounted in the first two interviews. Detective Claytor 
then asked Mic.hael if he would be willing to take "a truth 
verification exam." Michael responded that he would be 
willing, but added~ 

1 feel like r just ... 1 spent all day 

away from my family. I couldn't 
see them.... 1 feel like I'm being 
treated like T killed my sister, and I 
didn't. It feels horrible, like I'm being 
blamed for it. Everything 1 own is 
gone ... Everytl1ing I h<!Ve is gone. 
Everything. You won't even let me 
see my parents. It's horrible. 

Detective McDonough then entered the room and took 
over the interview. 

After Michael recounted the same series of events and 
again expressed how stressful the past two days had 
been, McDonough introduced the computer stress voice 
<malyzer, McDonough LOld Michael the stress voice 
<tnalyzer "was controlled by the government for a long 
time, okay, because it was so accurate.'' 

Detective McDonough asked Michael a long series of 
"yes or no'' questions, including both control questions 
cmd questions specific to Stephanie's death. McDonough 
then reviewed the results with Michael and told him 
that the test "showed that you had some deception on 
some of the questions." McDonough asked him, " Is there 
.something, th.ough, that maybe you're blocking out ... 
in your subconscious mind that we need to be aware 
of?" McDonough pressured Michael about whether there 
was something Michael needed to confess, which Michael 
repeatedly denied. 

At this point Detective Claytor took over the interview. 
Claytor told Michael they found blood in his· room, lifted 

fingerprints off the blood stains, and that the police now 
knew who killed Stephanie. Then he told Michael: 

We can't bring her back. I'll tell you 
what we can do. What we can do is 
the right thing by Stephanie's name 
and byyourselfand by your parents. 
Okay. Now, there is a couple of 
things that we need your help with ... 
that only you're going to be able to 
help us with .... What I'd like you to 
do right off the bat, ratJ1er than put 
our team through any more, can you 
tell me what you did with the knife? 

Michael responded: "Wha.t- God. I don't-no. 1 don't 

know. r didn't do it. I swear to God." Claytor continued 
to insist Michael killed Stephanie and Michael continued 

to deny it. Claytor also repeatedly told Michael that be 
wasn't a bad person and that they wanted to help him. 

*420 Claytor next introduced the idea that Michael 
killed Stephanie but did not remember it. Michael started 
repeating over and over that be didn't remember doing 
anythin_g. He also asked Claytor if he was sure Michael 
had done it, to which Claytor responded, " I'm sure 
about the evidence. Absolutely." At this point Claytor 
left and McDonough resumed the interview. As Claytor 
left Michael sobbed, "God. God. Why? Why? Why? Oh, 
God. God. Why? Why? I don't deserve lire. I don't want to 
live. I can't believe this. Oh, God. God. Why? Why? How 
could I have done this? I don't even remember if r did it." 
When McDonough entered the room, Michael continued 
to state that he didn't remember and asked "How can I not 
remember doing something like that? That's not possible." 
The interview ended shortly thereafter. 

Michael was interviewed for a fourth and final time the 
following day, January 23, 1998, by Detectives Wrisley 
and Claytor. Prior to the interview, police contacted Dr. 
Lawrence Blum, a clinical psychologist, and asked him 
to consult with them during the interview. Dr. Blum 
was briefed by police, watched portions of the videos 
of Michael's previous interviews, and then observed the 
fourth interview from a monitoring room. Dr. Blum 
commented on Michael's demeanor, personality, and 
responses to questions. The interview lasted more than six 
hours. 

W3fLA\oJ '~ ~c: 7 Thorno:1 Reutms. NccJ2im to _.qginal U.S. Government Wor~\s. 15 
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During the interview Detectives Wrisley and Claytor took 
turns interrogating Michael. They employed a variety 
of tactics in an attempt to extract a confession from 
him. The first approach they took- which they repeated 
throughout the interview- was to tell Michael that they 

had evidence to prove he had killed his sister. They told 

him again that they found blood in his room, that they 

knew Michael had moved Stephanie, that they had proof 
that no one had entered the house and so Stephanie had to 

have been killed by a family member, and that they found 
blood in the bathroom sink. 

Claytor told Michael that they were going to play a game, 

in which they would talk about the evidence and Michael 

would explain it. They started with the blood Claytor said 

was round in Michael's room. When Michael said he didn't 

know how to explain it because he didn't know how it got 
there, Claytor told him that under the rules of the game 
Michael wasn't allowed to say "I don't know." As Claytor 

continued to push Michael, Michael gave responses such 

as "How am I supposed to tell you an answer that I don't 
have? I can't-it's not possible to tell you something I don't 
know," and " You keep asking me questions T can't answer. 

What do you want me to do? Make something up? Lie to 
you?" 

Later, Wrisley tried to get Michael to describe stabbing 
Stephanie: 

Q. What did you do? 

A. I don't know. All I know that 1 did is what you told 
me. That's all I know. 

Q. What did we tell you that you did? 

A. You told me that I killed her, 

Q. How? 

A. I don't know. You asked me what 1 did with the knife, 
so I assume it was a kn ife. That's all I know. 

Q. So what does the knife do? What's the knife got to 
do with it? 

A. He asked me if !-what I did with the knife, but T 

C<1n'l-l don't know. That's all I know. 

Q. Well, if there was a knife there and Stephanie was 
dead, what role did the knife play? 

A. I don't know. They thought T killed her. 

Q. How? 

*421 A. r don't know. 

Q. Oh, come on, Michael. 

A. I don't know. God. 

Q. You played enough of these games, You know 

bow the knives work. 

A. They cut her. 

Q. Is that a question? 

A. I don't know. I can't really te.ll you. 

Q. You know how knives work, Michael. That's a 
little insulting to say that in front of Ralph and f who 

rnvestigate these cases all the time. Right? 

A. I guess. 

Q. You guess? 

A. I don't know for sure. 1 guess it would be. 

Q. So how is a knife used to kill somebody? 

A. Maybe stab them. 

Q. Where? 

A. I don't know. 

Q. Well, where would you think? If someone was 

going to die from being stabbed, where would they be 
stabbed? 

A. In the head. 

Q. Okay. Where else? Is that the only place? 

A. Stomach. I don't know. The chest. 

Q. The chest, in the bead? 

A. Yeah. 

Q. Would they die from being stabbed in the stomach? 

A. Eventually. 

~ 2C1 / Tr't:Wl:>or Reute:·s . • '-Jo claim rr, ; ';:nal U.S. Government Works. 16 
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Q. Eventually? 

A. Yes. 

Q. Why? 

A. They'd bleed to death. 

Q. Would they? 

A. l guess. I don't know. 

Q. Wel l, <~re you basing thCLt on some kind of rationale 

or nrc you just tak ing a nier out of it? 

A. I told you. 1 don't remember what l did. l don't care 

if you think I'm just trying not to tell you. I don't care. 

The detectives also followed up on the idea that Claytor 

had introduced the day before: tJ1at Michael had killed 

his sister but did not remember. Throughout the entire 

6-hour interview Michael repeatedly asserted that he did 

not remember killing his sister, to which tbe detectives 

insisted, " I'm helping you remember." and " I think you 

don't want to remember." 

Earlier in the interview, Wrisley had also introduced the 

idea that there were "two Michaels," a "good Michael" 

and a " bad Michael": 

Q. Once everybody understands what's been going on, 

I know that people w111 be able to forgive, Michael. 

A. But 1 didn't do it. 

Q. You know, the good part of Michael didn't do it. 

A. I didn' t. 

Q. The Michael that helps her with her math . 

A. I didn't I didn't do this. 

Q. And I'm suggesting to you, Michael, that the Michael 

that has an opponent to defeat who has an incredible 

assortment o f things at his tlisposal could be responsible 

for this. 

A. No. It's not tTuc. I didn't do this. 

Q. He lp me understand, Michael. 

A. I didn't do this. 

When Claytor took over the interview, he continued with 

the theme of " two Michaels" and told him that people 

would understand, and that he wouldn't be held "to 

the same standards" because he was only 14. Michael 

eventually started to be influenced by the ''two Michaels" 

theory, *422 as is evident from his response to the 

following question: 

Q. - what's your greatest fear right now? What's the 

worst that you can imagine right now? 

A. I'm afraid that there is someone else inside of me. J 
don't know who they are. I don't know what they do. I 
don't- if what you're saying is true, then it's like there is 

another person in me then. I don't remember anything. 

Finally, the detectives began to tell Michael that if he 

confessed he would get help rather than go to jaiL This was 

the tactic that seems to ultimately have proved the most 

"effective." Claytor told Michael: 

Q. I'm not real sure how familiar you are with the 

system, but kind of the way it works is if the system has 

to prove it, yeah, it's jail. If they don't, then it's help. 

What that kinds of puts-or where that kind of puts us 

is in a position of you have these two roads to go. Which 

one are we going to go down? 

A. I told you. 

Q. What I'm really afraid of is that we're going down 

the make the system prove it. And I know you're smart 

enough to know that that can be done quite easily. 

Michael responded, " lf I told you right now, I would be 

lying. You'd lind out eventually. The evidence would say 

it's a (unintelligible). My story would be wrong. Then what 

would happen to me?" 

But the detectives persisted and ultimately Wrisley 

extracted the following from Michael: 

Q. Tell us. 

A. If I tell you a story, the evidence is going to be a 
complete lie. 

Q. Well, then, tell us the story. 

A. Well, I'll lie. I'll have to make it up. 
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Q. Tell us the story, Michael. 

A. You want me to tell you a li ttle story? 

Q. Tell us the story. What happened that night? 

A. Okay. I'm going to warn you right now. Tt is a 

comple te lie. 

Q. Tell us the story. 

A. Okay. This is true. 1 am extremely jealous of my 
sister. 

Q. Okay. 

A. She's always had a lot of friends and good friends and 

stuff like that. She was friends with people my age, all 
the popular girls and stuff like that. That's true. Okay. 

A. Okay. Here is the part where I'll start lying. That 

night I thought about her. l couldn't take it anymore. 
Okay. So J got a knife, went into her room and 1 stabbed 
her. I left her on her bed, picked her up ofT the bed, 
dropped her. 

Q. How many Limes did you stab her? 

A. It's going to be a lie. Three times. 

Q. Tell me what the truth is. 

A. The only reason I'm trying to lie here is because you 

presented me with two paths. I'd rather die than go to 
jail. 

rhe detectives latched onto Michael's story as a 

~onfcssion. Throughout the remainder of the interview 
they t1ied to till some of the holes in his story-including 

where he got the knife and what he did with it afterwards 
- but Michael was unable to give them any further 

information. At the end of tl1e interview Michael said, 

" Like 1 said, the only way l even know I did this because 
she's dead and because the evidence says that I did. You 

could find someone else did it-and I pray to *423 G od 

someone else did. I think it's too late for thaL I think I did 
it." 

2. Aaron 

Police first contacted Aaron Houser at his home on 

January 22, 1998. Aaron answered the door and said his 

parents were nor home. The police then interviewed Aaron 
for 30 to 45 minutes regarding his friendship with Michael. 

Aaron was interviewed a second time on January 27, 1998, 
by Detective Wrisley at ilie Escondido police station. The 
interview lasted approximately two hours. The interview 

primarily focused on Aaron's perception of Michael's 
relationship with his family. Wrisley asked Aaron whether 

Michael ever talked about hurting his family and whether 

Aaron thoughl Michael could have killed his sister. Aaron 
said he didn't think so. Aaron also told Wrisley that he had 

discovered that day iliat a knife he owned was apparently 

missing. 5 

On February II , 1998, police arrested Aaron at his school 
and searched his home and locker. After arrestingl1im, the 
police strip searched him, and then interrogated him for 

approximately 9.5 hours at tl1e Escondido police station. 
He was interrogated, primarily by Detective McDonough, 

but also by defendants Sweeney, Wrisley, and Claytor. 

In interrogating Aaron, the detectives used tactics similar 

to those they used against Michael. McDonough began 

the interrogation with the stress voice analyzer, describing 
it has he had for Michael. Eventually he began to ask 

Aaron to "theoretically" describe how he, Michael, and 

Joshua would each respectively kill Stephanie, if they were 
going to do so. McDonough suggested details to the story, 
through questions reg-Mding what clothing Aaron would 

wear and how he would get rid of it, whether he would 

wear gloves. what time be would pick, and how he would 

get into the house. Later, McDonough told A~ron that 
Joshua and Michael had both said Aaron helped them kill 

Stephanie. Aaron denied it. Then McDonough told Aaron 
thar the computer stress voice analyzer indicated that he 

was delinitely involved. At this point Aaron began to even 

more vehemently protest his innocence: 

A. Let me put it this way: I don't know anyiliing. T don't 

know who did. I don't know a single thing. l'm doing 
my best to tell the truth. 

Q. Aaron, calm down. 
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A. I'm telling the truth to the best of my ability. 

Q. Calm down. 

A. How can I calm down? l'm being accused of murder? 

Q. Relax, Aaron. 

A. How? 

Q. Relax. 

A. How? Relax how? 

Q. You need ro help yourself in the situation here, 

son. 

A. What do I do? 

Q. Tell the truth. 

A. I did and you said I lied . 

Q. Yes. 

A. Okay. 

Q. You lied. You have lied. 

McDonough also told Aaron they had physical evidence 

against him and implied that they would soon uncover 

more. 

When Detective Claytor took over the interview he began 

to tell Aaron how much *424 easier things would be for 

him if he confessed: 

Q. Here's the siruation. You put us into a position by 
saying "Don't know what you're talking about. This is 

all bogus. Wasn't me. Didn't do it." It's what we call 
' 'The other dude did it." 

A. Uh-huh. 

Q. Now what that docs is it puts you in kind of a bad 

light, because a t some point you may face a jury o f 
a verage everyday citizens right off the street out here .... 

A jury has a real difficul t time convicting people o f 
crimes, especially of lhis nature. Why? Because they 

don't want to believe that a person would do this. So 

what they do is deny away the evidence and look at 

the evidence and they say, "Good grief. How can he 

possibly sit here and sa.y be didn't do it, because look 

what we have? We have this evidence, this evidence ... " 

They want to see an apology. They want to see someone 

who is willing to accept what's occurred. 

Q. Now, two ways to go. You can force me to make you 

live with your denial, which f'll do. No problem at all. 
Or you can put me in a position to where l can write on 

a piece of paper, "We have a IS- year-old man l1ere who 
made a very serious mistake. He's willing to talk to me, 

though. He's willing to nx it." 

Aaron maintained his innocence through the end oft he 9.5 
hour interrogation, at which point the detectives arrested 
him and read his Miranda rights for the first time. 

3. Joshua 6 

On January 22, 1998, police went to Joshua Treadway's 

house to interview him. Joshua answered the door and 

said that his parents were not at home. After entering the 

house, the police noticed a. knife on the couch. Joshua 
said the knife belonged to his brother, though his brother 
later said it belonged to Joshua. The police asked Joshua 

questions about Michael and his friendship with Michael. 

The interview lasted approximately one hour. 

On January 27, 1998. police searched the Treadway house 

and recovered a knife, which Aaron later identified as 

the knife he had reported missing. That day, Joshua was 
interrogated for approximately I 3.5 hours. The interview 

began around 7:00 p.m. at Joshua's home, continued 
around 9:00 p.m. at the Escondido police station, and 

concluded around 8:30 a.m. Joshua was interrogated 
by Detectives Claytor, Sweeney, and McDonough. 

Joshua was never Mirandized during the course of the 

interrogation. 

The detectives employed similar techniques as they 
bad during the interrogations of Michael and Aaron. 
Detective Claytor alternated between promising Joshua 

leniency and threatening him with punishment. Detective 
McDonough took over around 3:00 a.m. and used the 

computer stress voice analyzer, describing the device to 
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Joshua in the. same way as he had to Michael and 
Aaron. Detective McDonough's portion of the interview 
continued for several hours and he repeatedly denied 

Joshua's requests for sleep. Ultimately Joshua broke down 
and told McDonough that Aaron had given him the knife 

used to kill Stephanie. At this point, McDonough told him 

that the stress voice *425 analyzer device indicated that 
he had "passed." 

On January 3 l, 1998, Detectives Claytor and Anderson 

<:onvinced Joshua to call Aaron and accuse him of 
complicity in Stephanie's murder while they monitored the 

calL Aaron denied any involvement. 

On Febntary I 0, 1998, Joshua was interrogated a third 

1ime for approximately 12 hours, with a two-hour break, 
<tt the Escondido police station, by Detectives Claytor 
and McDonough, with the consul ration of Dr. Blum. The 

uetectives again used similar techniques and ultimately 

Joshua gave a more in-deptJ1 confession, which, although 

detailed, was both internally inconsistent and inconsistent 
with otl1er information tl1e police had at their disposal. At 

the conclusion of the interview, the police arrested Joshua 

and Mirandized him for the first time. 

C. Pre-Trial Proceedings 

II t Statements obtained from the boys during their 

interrogations were introduced during at least three pre
trial proceedings. first, in April !998, a "Dennis H 

Hearing," 7 was held and resulted in Aaron and Joshua 

spending several months in ja il while awaiting triaL 8 The 

boys' statements were introd-uced. The statements were 
next introduced during the grand jury proceedings in May 

1998. On May 22, 1998, the grand jury issued indictments 
against the three boys for murder and conspiracy lO 

commit a crime. Finally, in July 1998, a ' '707 Hearing" 9 

was held to determine if the boys would be tried as 

juveniles or adlllts. The boys' statements were again 
introduced. 

On December 17, 1998, the state court held a suppression 
hearing in which the court considered, amongst other 

motions in limine, the defense's motions to suppress the 
three boys' statements. The court suppressed the majority 

of Michael's third interrogation and all of his fourth 

interrogation on the ground of coercion. The court found 

that starting early in the third interrogation, "there was 

commenced a coercive scheme, whether intentional or 
unintentional; it culminated in the adoption of what we 
bave come to refer to as the 'good Michael, bad Michael' 
approach. ·where, in essence, the defendant, Mr. Crowe, 

was told if he confessed, if he provided information, he 

would receive treatment." The court suppressed ·all of 

Aaron's statements on the ground that Aaron had not 

been Mirandized. Finally, the court suppressed Joshua's 

second interrogation on the ground of coercion and the 

pre-arrest portion of his third interrogation on the ground 
that be had not been Mirandized. The court then set a trial 

date in January 1999. 

D. Dismi.~sals of Tndictments and Prosecution of Tuite 

On October 27, 1998, pieces of Tuite's clothing, which 

bad been collected when police first interviewed Tuite 

on January 21, 1998, were sent to a laboratory for 
forensic testing, at the joint request of ·A-426 Joshua 

Treadway's defense attorney and the prosecution. The 

clothing included the long-sleeved red shirt Tuite had been 
wearing when police brought him in for questioning on 

January 21, 1998. 10 On January 14, 1999, the forensic 

laboratory notified the prosecution thar DNA results 
showed that Tuite's red shirt contained spots of Stephanie 
Crowe's blood. On February 25, 1999, the prosecution 

filed a Motion to Dismiss the indictments against the boys. 

Tu.ite was eventually charged and tried for Stephanie 

Crowe's murder. On May 26, 2004, a jury convicted Tuite 
of voluntary manslaughter. 

E. § 1983 Action 

After the cl1arges against them were dismissed, the boys 

and their families 11 filed three separate complaints in 

state court alleging violations of 42 U.S.C. § 1983 
and various state-law torts. The defendants removed 

the complaints to federal court, and the district court 

consolidated the actions and ordered the plaintiffs to 
file a joint complaint. The plaintiffs filed their Joint 

First Amended Complaint on April 24, 2000. The 
following defendants are parties to this appeal: the 

City of Escondido and Escondido Police Detectives 
Mark WRISLEY, Phil Anderson, Barry Sweeney, 
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and Ralph CLAYTOR (collectively "the Escondido 

defendants"); the City of Oceanside and Oceanside Police 
Detective Chris McDonough (collectively ·'the Oceanside 

defendants"); Dr. Lawrence Blum; and Assistant D istrict 
Attorney Summer Stephan. 

The Escondido defendants filed a motion to dismiss, 

which was granted in part on July 26, 2000. Defendants 

then liled multiple motions for summary judgment on 
qualified immunity grounds. The district court granted 

portions of these motions on February 17, 2004. Crowe v. 

Cou11ty of San Diego, 303 F.Supp.2d I 050 (S.D.CaJ.2004) 
(''Crowe I "). The Escondido defendants subsequently 

filed motions fo r summary judgment, again on qualified 
immunity grounds, as to the remainder of the claims 

pending agajnst them. The district court granted those 

motions. in part, on February 28, 2005. Crowe v. Count.v 
of San Diego, 359 F.Supp.2d 994 (S. D.Cal.2005) ("Crowe 
/J "). 

The Crowes and the Houscrs appeal the district court's 

grant of summary judgment, on qualified immuniLy 

grounds, as to (I) Michael and Aaron's Fifth Amendment 
claims, (2) Michael and Aaron's Fourteenth Amendment 
substantive due process claims, (3) Michael and Aaron's 

various Fourth Amendment claims, (4) the Crowcs' 
and Houscrs' Fourteenth Amendment deprivation of 

familial companionship claims, (5) Michael and Aaron's 
defamation clctims. and (6) the Crowes' and Housers' 

claims of municipal liability against the City of Escondido 

and the City of Oceanside. 

The Escondido defendants cross-appeal the district court's 

denial of summary judgment, on qualified immU11ity 
grounds, as to (I) Fourth Amendment claims stemming 

from the nude photographing of Cheryl, Stephen and 
Shannon Crowe, (2) Fourth Amendment claims stemming 

from the taking of blood samples from Cheryl and 
Stephen Crowe, (3) Fourth Amendment claims stemming 

from the detention of Cheryl and Stephen Crowe, and 
(4) the Crowes' Fourteenth Amendment deprivation 

of familial companionship claim based *427 on the 
placement of Michael and Shannon Crowe in protective 

custody. 

121 S.Ct. 2151, 150 L.Ed.2d 272 (2001). First, we must 

determine whether, viewed in the light most favorable 

to the plaintiff, the government employees violated the 

plaintiffs constitutional rights. !d. Then, if we determine 
that a constitutional violation has occurred, the court 

must detem1ine whether the rights were clearly established 
at the time of the violation. !d. For each claim on which 

the district court granted summary judgment, the district 
court held that there was no constitutional violation. 

but that even if there was a violation, it was not clearly 

established. 

131 141 We review de novo a district court's decision 
to grant or deny summary judgment on the ground of 

qualified immunity. Motley v. Parks, 383 F.3d 1058, 1062 

(9th Cir.2004). We must view the evidence "in the light 

most favorable" to the plaintiffs to determine if there was 
no genuine issue as to any materia] fact and whether the 

defendants were entitled to judgment as a matter of law. 

Mueller v. Auker, 576 F.3d 979, 99l (9th Cir.2009). In 

doing so, all justifiable inferences are to be drawn in favor 
of the plaintiffs. !d. 

If. Fifth Amendment Claims 

Michael and Aaron allege that defendants Blum, Wrisley, 

Sweeney, Claytor, McDonough, and Anderson violared 
their Fifth Amendment privilege against compelled 

self-incrimination. The district court granted summary 

judgment in favor of defendants, relying primarily on 
its interpretation of Ch(lt•ez v. Mctrtinez, 538 U.S. 760, 

123 S. Ct. 1994, 155 L. Ed .2d 984 (2003). Crmre I, 303 

F.Supp.2d at 1091-93; C7'owe I!, 359 F.Supp.2d at 1030. 
Prior to ChcJVe:, the rule in our Circuit was that a 

§ 1983 cause of action for a violation of the Fifth 
Amendment's Self--Incrimination Clause arose as soon as 

police employed coercive means to compel a statement. 
See Cooper v. Dupnik, 963 F.2d 1220, 1242 (9th Cir.l 992). 

In Chavez, the Supreme Court held that mere coercion 
does not create a cause of action under § 1983 for a 

violation of the Self- Incrimination Clause, absent use of 

the compelled statement in a criminal case. 

As we have recently held, however, Cfwve: does not 
121 Defendants asserted qualified immunity in each of preclude§ 1983 claims for FiftJ1 Amendment violations 
their summary judgment motions. To determine whether 
a government employee is entitled to qualified immunity, 

we usc a two-pan test. Saucier v. Ka1:. 533 U.S. 194,201 , 

when the coerced confession is used in certain pre

trial proceedings. See Sroot v. City of Evercll. 582 
F. 3d 910, 925-26 (9th Cir.2009). Because statcmcn ts 
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obtained during Michael's and Aaron's interrogations 
were used in pre-trial proceedings of the type discussed 
in Stool, namely the "Dennis H." hearing, the grand jury 

proceedings, and the 707 hearing, we must reverse the 
district court's grant of summary judgment. 

A 

We begin with Chavez, which provides the underpinnings 

of our analysis. Chavez involved a § 1983 case a rising 
out of the coerced confession of Oliverio Martinez. Two 

police officers became involved in an altercation with 
Martinez and one of the officers ultimately shot Martinez 
several times, causing severe injuries including blindness 

and paralysis. Cfwve::, 538 U.S. at764, 123 S.Ct. 1994. The 

officers then arrested Martinez and sent him to a hospital 
with paramedics. !d. At the hospital, another officer, 

Chavez, qt1estioned Martinez while he was receiving 
medical treatment. !d. During the questioning, Martinez 

*428 was in severe pain and stated several times that 

he was dying. !d. l.lt 784-86, 123 S.Ct. 1994 (Stevens, J., 
concurring in part and dissenting in part). Martinez was 
never Mirandi:::ed and was never ultimately charged wirb 

a crime. !d. at 764, 123 S.Ct. 1994. 

Martinez file<,.l suit under § 1983, alleging thal the 
questioning violated his Fifth Amendment right to be 

J'ree from compelled self-incrimination , as well as his 

Founeenth Amendment subsrantive clue process rights. 

Jd" at 764-65, l23 S.Ct. 1994. The district court granted 
summary judgmenr in favor of Martinez as to Chavez's 

qualified immunity defense, and we affirmed. Murtine: v. 

Oxnard, 270 F.3d 852 (9th Cir.2001). The Supreme Court 

reversed. Both Justices Thomas and Souter authored 
opinions supporting the judgment as to the Fifth 

Amendment questi011; neither gamered a majority of the 
Cou rt. 

Announcing the judgment of the Court, Justice Thomas 
noted that the text of the Fifth Amendment protects a 
person from being "compelled in any criminal case to 

be a wimess against himself." ChCivez. 538 U.S. at 766, 

123 S.Ct I 994 (quoting U.S. Const. amend. V). Justice 
Thomas opined that "criminal case" does not encompass 

the entire criminal investigatory process, and "at tJ1e 
very least requires the initiation oflegal proceedings." Jd. 
However, the opinion stopped short of defining "criminal 

case." [(f. at 766- 67, 123 S.Ct. 1994 ("We need not 

decide today the precise moment when a 'criminal case' 

commences; it is enough to say that police questioning 
does not constitute a 'case.' "). 

The opinion concluded that Martinez had no cause of 

action under the Fifth Amendmel1t, because " it is not until 

(the compelled statements') use in a criminal case that a 
violation of the Self-Incrimination Clause occurs." /d. at 
767. Martinez's statements were not used in any climinal 

proceeding. 

Justice Souter's opinion discussed t he scope of the Fifth 
Amendment's Self-Incrimination Clause and concluded 

that Martinez did not state a § 1983 cause of action for 
a Fifth Amendment violation. However, Justice Souter 

presented a different analysis as to why Martinez did not 
have a cause of action. Justice Souter opined that the 

mere fact that Martinez's statements were not used in a 
"criminal case" is not enough to doom his claim. !d. <tl 

777, J 23 S.Ct. 1994. While the "core of fifth Amendment 

protection" concerns the use of a compelled statement 
in a criminal case, the Fifth Amendment also protects 

in situations where "the core guarantee, or the judicial 
capacity to protect it, would be placed at some risk in the 

absence of such complementary protection." Icl at 777-
78, 123 S.Ct. 1994. This is why, Justice Souter explained, 

the Fifth Amendment a lso provides protection in ' 'non
core" situations such as compelled testimony in a civil 

case.Jd. (citing McCarthy v. Amdstein, 266 U.S. 34, 40,45 

C ) 12 S. t. 16,69 L.Ed. 158 (1924). 

Recently, we have clarilied "the precise m.oment when a 
'criminal case' commences." In Stoor, we held that "[a) 

coerced statement has been 'used' in a criminal case when 

it has been relied upon to file formal charges against the 
declarant, to determine judicially that the prosecution may 

proceed, and to detem1inc pretrial custody status." Stoat, 

582 F .3d at 925-26. 

*429 B 

With that background, we consider the procedural 

posture in the instant case. In granting summary judgment 
for defendants, the district court concluded that Michael 

and Aaron's Fifth Amendment claims failed for two 

reasons. First, the district court interpreted Chavez to 
require that a compelled statement be introduced in a 

criminal trial in order to create a Fiftb Amendment cause 
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of action. Ch>we I. 303 F.Supp.2d at I 091 . Second, the 
district court concluded that a Fifth Amendment cause 
of action can never arise against a police officer, because 
the hann is the introduction or the statement at trial 
and the police officer will never be the proximate cause 
of that harm. /d. at I 091-92. The district coun did 
not have the benefit of Stoot when issuing its opinion. 
Nevertheless, Stool makes clear that the district court 
CtTed in both conclusions. We thus reverse the gram 
of summary judgment as to Michael and Aaron's Fifth 

Amendment claims. t:-

In t:ontrast to the facts in Clwvet, the prosecution 
of Micha.el and ACJron did not cease with the boys' 

interrogations. Rather, the boys were indicted and the 

case aga inst them continued for a year, up and until 
the eve of trial. During tbis time, statements obtained 
during the boys' interrogations were used in several pre
trial proceedings, including a "Dennis H. Hearing," the 
grand jury proceedings, and a "707 Hearing." Following 
Sumt, we hold that the usc of Michael's and Aaron's 
statements in the pre-trial proceedings gives rise to a Fifth 
Amendment cause of action. 

151 All three pre-trial proceedings in which Michael 
and Aaron's statements were used gave rise to a Fifth 
A mend men t cause of action. The "707 hearing" was held 
to determine whether the boys would be incarcerated in 
Juvenile Detention prior to trial. Pre-trial incarceration 
is a deprivation of liberty and an important part of any 
'·criminal case." 

161 A grand jury proceeding is at the heart of a ''criminal 
~.:ase." Without an indictment, there is no trial. In 
considering u similar question, albeit in a different context, 
the Supreme Court held that the Fifth Amendment applies 
in the grand jury context even if the evidence is not 
used at tria l. United States 1•. Hubbell. 530 U.S. 27, 
41, 120 S.Ct. 2037, 147 L.Ed.2d 24 (2000). In Huhhe/1, 
the Court considered whether the use of documents, 
produced by a defendant pursuant to a subpoena, to 

obtain <tn indictment against that defendant violated his 
Fifth Amendment right to be free from self-incrimination. 
The Court held that it did, id. at 41, 120 S.Ct. 2037. 
and held that the documents need nor be introduced at 
trial to complete the Fifth Amendment violation, id. at 
43. I 20 S.Ct. 2037. The government had argued that 
it would not need to introduce the documents used to 
fndicr in the actual trial and that the defendant's Fifth 

Amendment rights would therefore never be violated. 
The Court firmly rejected that argument: "In sum, we 
have no doubt that the constitutional privilege against 
self-incrimination prqtects the target of a gnmd jury 
investigation from being compelled to answer questions 
designed to elicit information about the existence of 
sources of potentially incriminating evidence." !d. at 43, 
120 S.Ct. 2037. Applying Hubbell in this context leads to 
a similar conclusion. 

171 181 Finally, a ''DennL~ H. hearing'! is yet another 
important part of a "criminal case." The outcome of 
such a hearing is not merely a choice of venue, but a 
determination *430 of maximum punishment. As the 
California Supreme Court has noted, "the certification of 
a juvenile offender to an adult court has been aocurately 

characterized as ' the worst punishment thejuveoj)e system 
is empowered to innict.'" Ramona R v. Superior Court, 

37 Cal.3d 802, 810, 210 Cal.Rptr. 204, 693 P.2d 789 
(I 985) (quoting Note, Separating the Criminal f rom the 

Delinquent: Due Process in Certification Procedure, 40 S. 

Cal L.Rev. 158, 162 (1967)). 14 Thus, all of the pre-trial 
proceedings in which plaintiffs' Fifth Amendment rights 
were violated give rise to§ 1983 claims. 

191 The district court also granted summary judgment on 
the ground that Michael and Aaron's Fifth Amendment 
claims failed because the police officer defendants were 
not the proximate cause of the harm. Crowe I. 303 
F.Supp.2d at 109 1- 92. The court reasoned that hann only 
arises when a coerced stateme11t is admitted in court, 
whether during a trial or pre-trial proceeding. Thus, ''it 
cannot be said that a police officer is the proximate cause 
or such a violation ... [because] it is the prosecutor, not 
the police officer, who decides to introduce and actually 
introduces the statement into evidence. Moreover, ... ir 
is the trial j udge who ultimately determines whether the 
statement will be admitted." !d. at I 091. This conclusion 
is foreclosed by our decision in Stoor. See 582 F.3d at 925-

27. 

1101 1111 The district court's reasoning would effectively 
bar any § 1983 action for a violation of the Self
fncrimination Clause. A poljce officer will never "actually 
introduce(] the statement into evidence" and prosecutors 
and judges have absolute immunity for any act performed 
in their prosecutorial and judicial capacities. See Stump v. 

Sparkman. 435 U.S. 349, 98 S.Cl. 1099, 55 L.Ed.'2d 331 
(1978) (judicial immunity); Imbler v. Pachtman, 424 U.S. 
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409, 96 S.Cl. 984, 47 L.Ed.2d 128 (1976) (prosccutorial 
immunity). Such a rule is in direct connict with <'[t]l1e 

purpose of§ 1983[which] is to deter state actors from using 

the badge of their authority to deprive individuals of their 
federally guaranteed rights." McDade v. West, 223 F.3d 
1135, 1139 (9th Cir.2000). Tf a plaintiff could never bring 

a * 1983 action for a violation of the Self-Incrimination 
Clause, the statute would be robbed of its purpose. 

Further, in the context of§ 1983 claims, we have explained 
that "[t]he req uisite causal connection can be established 

not only by some kind of direct personal participation in 
the deprivation, but also by setting in motion a series of 
acts by others which the actor )mows or reasonably shou ld 

know would cause others to innict the constitutional 

injury." Jo/ulS(Jil \'. Duffy, 588 F.2d 740, 743-44 (9th 
Cir. l978). When a police officer questions a suspect, 
he knows that any statement the suspect gives may be 

used to prosecute that suspect. A fortiori. he knows 
that an obtained cun.fi:ssion will almosl certainly be used 
to prosecute. Thus, while the officer may not actually 
introduce the statement into court, coercing the confession 

"'sct[s) in motion a series of acts by others which the 
[officer] knows or reasonably should know would cause•· 

the statement to be introduced. See Stool, 582 F.3d at 
926-27 ("Like the other circuits to address this question, 

we conclude that, absent unusual circumstances, a police 
officer eliciting incriminating statements from a criminal 
suspect 'could reasonably have foreseen that a coerced 

confession would be used *431 against [the suspect) and 

wou ld lead to[the suspect's] detention.'" (quoting 1-Iiga::y 

v. Templetcm, 505 F.3d 161, 177 (2d Cir.2007) (alterations 

in original))). The defendants were unquestionably a 

proximate cause of t he violat ions of Michael and Aaron's 
Fifth Amendment rights. 

I 11 summary, we hold that a Fifth Amendment cause of 
action against the rclevan t defendants arose when Michael 

and Aaron's coerced statements were introduced against 
them <.luring pre-trial proceedings. 

I I 21 Further, the defendants arc not entitled to qualified 
1mmunity. In 1998, when defendants interrogated Michael 

and Aaron, the clearly established rule in this Circuit was 

that a* 19H3 cause of action for a violation of the Fifth 
Amendment's Self-Incrimination Clause arose as soon as 

police employed coercive means to compel a statement. 
See Cooper, 963 F.2d at 1242; (see also Stoot., 582 F.3d 

m 9:!6- 28) (denying qualified immunity for a similar 

claim). As such, defendants cannot claim the protection 

of qualified immunity. See Saucier, 533 U .S. at 201, 121 

S.Ct. 2151. 

Ill. SubstantiYe Due Process Claims 

1131 (141 The Due Process Clause of the Fourteenth 

Amendment protects against any government conduct 
that "shocks tbe conscience." Roc/lin v. California, 342 

u.s. !65, 172, n s.a. 205, 96 LEd. 183 (1952). 
Michael and Aaron allege that defendants Blum, Wrisley, 
Sweeney, Claytor, McDonough, and Anderson violated 

their Fourteenth Amendment substantive due process 

rights by using interrogation techniques so coercive as 

to "shock the conscience." The district court granted 
summary judgment for defendants, concluding that the 

defendants' actions did not "shock the conscience." Crowe 
/, 303 F.Supp.2d at 1096; Crowe II, 359 F.Supp.2dat 1034. 

We have previously explained that police conduct need 
not include physical violence to violate substantive due 

process. See. e.g., Cooper, 963 F .2d at 1249-50, abrogated 

on other grotmd~ by Chavez, 538 U.S. at 780, 123 
S.Ct. 1994 (holding that police interrogation plan to 

ignore suspect's requests for an attorney and relentlessly 
interrogate him violated the suspect's substantive due 

process rights); Wood v. Ostrunder, 879 F.2d 583, 589 (9th 

Cir.l 989) ("While bruta lity by police or prison guards is 
one paradigmatic example of a substantive due process 

violation, it does not exhaust the possibili6es."). It has 
also long been established that the constitutionality of 

interrogation techniques is judged by a higher standard 

when police interrogate a minor. See In re Gault. 387 

U.S. I, 55, 87 S.Ct. 1428, 18 L.Ed.2d 527 (1967) (In an 
interrogation of a minor, " the greatest care must be taken 

to assure that the admission was voluntary, in the sense 
not only that it was not coerced or suggested, but also 

that it was not the product of ignorance of rights or of 
adolescent fantasy, fright or despair."). 

The Crowes and the Housers presented testimony from 
several expert and lay witnesses in support of their 

argument that the interrogations of Michael and Aaron 

violated the boys' substantive due process rights. Dr. 
Richard Leo, an expert in coerced confessions, described 

Michael's interrogation as " the most psychologically 
brutal interrogation and tortured confession that 1 

have ever observed." Dr. Calvin Colarusso, Director 
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of Child Psychiatry R esidence Training Program a t 

the University of California, San Diego, conducted a 
psychiatric evaluation of Michael and characterized his 

interrogation as ''the most extreme forn1 of emotional 
child abuse tbat I have ever observed in my nearly 

forty years of observing and working with children and 
adolescents.'' Robert Puglia, former Chief Deputy District 

*432 Attorney for Sacramento County, testified in a 
sworn declaration that Michael's statements were the 
product of a "coercive police scheme." And finally, ajuror 

in Tuite's criminal trial, who viewed the videotapes of 

tl1c boys' i11terrogations, described the interrogations as 
" brutal and inhumane'' and ''psychological torture." 

One need only read the transcripts of the boys' 

interrogations, or watch the videotapes, to understand 

how t.horoughly the defendallts' conduct in this case 

"shocksthe conscience." Michael and Aaron-14 and 15 

years old, respectively 15 -were isolated and subjected to 

hours and hours of interrogation during which they were 
cajoled, threatened, lied to, and relentlessly pressured by 

teams of police officers. "Psychological wrlure" is not an 

inapt description. In Cooper, we held that police violated 
<tn ad14lt suspect's substantive due process rights when 

they " ignored Cooper's repeated requests to speak with 
an attorney, deliberately infringed on his Constitutional 

righ t to remain silent, and relentlessly interrogated him 

in an attempt to extract a confession." 963 f.2d at 1223. 

The interrogations of Michael and Aaron are no less 
shocking. Indeed, they a re more so given that the boys' 

interrogations were significantly longer than Coopers's, 16 

the boys were minors, and Michael was in shock over 
his sister's brutal murder. The interrogations violated 

Michael's and Aaron's Fourteenth Amendment rights to 

substan tive due process. 

1151 Further, defendants are not entitled to qualified 

immunity because it was clearly established, at the tjme of 

the boys' interrogations, that the interrogation techniques 
defendants chose to usc "shock the conscience." 
Defendants had the benefit of this Court's holding in 

Cooper, as well as Supreme Court case Jaw directing 

that the interrogation of a minor be conducted with "the 

grca lest care," In rtt Gault, 387 U.S. at 55, 87 S.Ct 1428. 
Just as in Cooper, here. "[q]ualified immunity is manifestly 
inapplicable.'' 963 F.2d aL 1251. 

TV. P robable Cause Claims 

A. Michael's Arrest 

1161 Michael was arrested on January 23, 1998, after his 
fourth and final interrogation. Crowe I, 303 F .Supp.2d 

at 1059. Michael alleges that, considering all infonuation 
known to the officers at the time of bis arrest, there was 

no probable cause to arrest him. The district court granted 
summary judgmen t in favor of defendants. Cron·e I I, 359 
F.Supp.2d at 1007. We affirm the district court on the 

alternate grounds that the defendants were entitled to 

qualified immunity as to this claim. 

1171 1181 1191 (201 "Probable cause for a warrantless 
arrest arises when the facts and circumstances within the 

officer's knowledge are sufficient to warrant a prudent 
person to believe that the suspect has committed .. . an 
offense.'' Bllrry v. Fowler, 902 F.2d 770, 773 (9th Cir. l990) 
(internal quotation marks omitted). In determining 

whether there was probable cause to arrest, we look to 
"the totality of circumstances known to the arresting 

officers, [to determine if] a prudent person would have 
concluded there was a fair probability that[ the defendant] 

had committed a crime." Uniled States v, Smirh, 790 

f'.2d 789, 792 (9tb Cir. l 986). While evidence supporting 

probable cause need not be admissible in court, it must 
be " legally sufticien t and reliable." *433 Fru11klin v. Fox, 

312 F.3d 423, 438 (9th Cir.2002). As we have discussed, 

see supra Parts III and lV, the interrogations of Michael 

violated his Fifth artd Fourteenth Amendment rights. 
As the distiict court properly concluded, such coerced 

confessions are lega lly insufficient and unreliable and thus 

cannot factor into the probable cause analysis. 

l21J Excluding Michael's coerced statemen ts, at the 
time of Michael's arrest, police had the following 

iofom1ation which could support a theory that Michael 
was responsible: (I) Michael stated he thought Stephanie's 

door was closed at a time-4:30 a.tn.-when the officers 
could reasonably believe her body was lying in her 

doorway blocking the door; 17 (2) no one else in the 

house heard anyone enter or exit t he house during the 

night; 18 and (3) the family dog did not bark during the 

night. Crowe If, 359 F .Supp.2d at 1007-17. On the other 
hand, the police also had the following information which 

suggests that someone other than Michael could have been 

Ashly
Highlight

Ashly
Highlight

Ashly
Highlight

Ashly
Highlight



Crowe v. County of San Diego, 608 F.3d 406 {2010) 
10 CaL Da~y~p. Se~. 7666,~ DailyJ~o~ur~n~a~l O~.~A~.R~.~9~2~1 3~~~~~~~~~~~~~~~~~~~~~ 

responsible: (I) eye witness accounts had placed Richard 

Tuite in the Crowe's neighborhood and described him as 

loud, drunk or high, agitated, and knocking on doors 

looking for ''Tracy"; (2) just before 10:00 p.m. an officer 

investigating the complaints about T uite saw a door to 

the Crowe house shut but did not see who shut it; (3) the 

Crowe family reported tl1at everyone was in bed before 

l 0:00p.m.; (4) an outside door to the master bedroom and 

the window in Stephanie's room were not locked during 

the night. Although " police may rely on the totality of 

facts available ro them in establishing probable cause, they 

a lso may not disregard facts tending to dissipate probable 

cause." Unit,ed Swres v. Ortiz- flemandez, 427 F.3d 567, 

574 (9tb Cir.2005). 

We decline to determine whether the police had 

sufficient probable cause to arrest Michael. I nstcad, we 

exercise our "sound discretion" a nd address the second 

prong of the qualified immunity analysis: whether the 

unconstitutionality of the officers' conduct was clearly 

established. See Pearson, 129 S.Ct. at 818. We conclude 

that it was not. 

entry, suggesting that the murderer mi,ght have had access 

to the inside ofthe house. Finally, the information that the 

officers had regarding Tuite was not sufftciently strong to 

compel a reasonable officer to believe that Michael was 

not the most likely suspect. 

In sum, although we make no judgment on whether " the 

facts and circumstances within the officer's knowledge 

[were] sufficient to warrant a prudent person to believe 

that'' Michael committed the murder, Barry, 902 F.2d 

<tt 773. we hold that the officers are entitled to qualified 

immunity on this claim because a reasonable officer could 

have believed that probable cause existed. 

B. Aaron's Arrest 

1231 Aaron similarly chaJienges the sufficiency of the 

probable cause justifying his arrest on February 11 , 
1998. The district court granted summary judgment in 

favor of defendants. Crowe I, 303 F.Supp.2d at 1085. 

Because police had addi tional information suggesting 

Aaron's involvement by the time of his arrest, we affirm 
1221 The Supreme Court has held that " it is inevitable the district court's oonc!uston that there was sufficient 

that law enforcement officials will in some cases 

reasonably but mistakenly conclude that probable cause 

is present." Anderson v. Creightoll, 483 U.S. 635, 64 L 

107 S.Ct. 3034, 97 L.Ed2d 523 (1987). When that 

happens, the officials "should not be held personally 

liable." !d. We have held that officers are immune from 

suit ''when they reasonably be lieve that probable cause 

existed, even though it is subsequently concluded that it 

did not, because they 'cannot be expected to predict what 

federal judges frequently have considerable difficulty in 

deciding and about which they frequen tly differ among 

themselves.' " Smiddy ''· Varney. 665 F.2d 261, 269 (9th 
C ir,I98 J) (quoting Bivens v. Six Unknown Named Agents 

of' llu; Federal Bureau of Narcotics, 456 F.2d 1339, 1349 

(2d Cir.1972) (Lumbard , J., concurring)), overruled on 

d{[(erent gruund~ by Beck v. City()/ Uplwul, 527 F.3d 853, 

865 (9th Cir.2008). 

*434 Defendants are enti tled 10 qualified immunity 

because they could have reasonably believed that p robable 

cause ex isted. Michael had stated that when be woke up 

in the middle of the night he saw nothing unusual, even 

t hough Stephanie's room was near Michael 's room and the 

detectives believed that by that time, Stephanie was dead 

in her doorway. In addition , there were no signs of forced 

probable cause. 

In addition to the information available at t he time 

of Michael's arrest, the police also had the benefit of 
the fol lowing information implicating Aaron when they 

arrested him: (I) Joshua's statement that Aaron had given 

him a knife and told him that the knife was the knife 

used to kill Stephanie and that Aaron had panicipated 

in the killing with MichaeJ 19 (2) the knife used to k ill 

Stephanie lit the description of Aaron's knife; (3) Aaron's 

knife was found under Joshua's bed. !d. at 1084-85. This 

information-even in light of the information regarding 

T uite-is sufficient to cause a prudent person to conclude 

that there was a reasonable possibility that Aaron was 

involved in Stephanie's death. The district court properly 

granted summary judgment in favor of defendan ts. 

C. Searches of Aaron's Home 

Police twice obtained search warrants and searched the 

Houser residence, on January 27, 1998 and February 

I I, 1998. !d. at 1079, 1082. The district court held 

that both search warrants were supported by probable 

cause. Jd. at I 079-80, I 082- 84. Aaron argues the district 
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court erred because police deliberately made material 

misrepresentations in obtaining the search warrants. 

1241 1251 1261 Probable cause exists when "given all 
Lhe circumstances set forth in the affidavit ... there is a 

fair probability that contraband or evidence of a crime 

will be found in a particular place." Illinois v. Gatc:s, 

462 U.S. 213, 238-39, 103 S.Ct. 2317, 76 L.Ed.2d 527 
( 1983). ln reviewing a search warrant on probable cause 

g rounds, this Court, like the district court, is "limited to 

the information and circumstances contained within the 

fottr corners of the underlying affidavit." Unired Swre.~ 

1'. Sttlllert. 762 F.2d 775, 778, amended on other grounds, 

769 F.2d 1410 (9th Cir.I985). The evidence in the affidavit 

need not necessarily be admissible, but must be *435 

' 'legally sufficient and reliable." Fru11klin. 312 F. 3d at 438. 

immunity. We therefore, affirm the distlict court's grant 

of summary judgment as to both warrants. 

1. January 27 Search 

1311 The affidavit in support of the January 27 warrant 

contained the following information, as summarized by 

the district court, none of which can fairly be characterized 

as a misrepresentation: 

1271 1281 1291 1301 A misrepresentation in the affidavit 

Defendant Claytor told Detective 

Han that multiple stab wounds 

were found on Stephanie's 

body and those wounds were 

consistent with a 5-6 inch knife 

blade. Through interviews, the 

investigation revealed that Michael 

Crowe and Aaron Houser are 

friends. On 1- 22-98, detectives 

Lanigan and Naranjo interviewed 

Aaron Houser at his residence. 

Aaron told Detective Naranjo and 

Lanigan that he and Michael had 

been friends for over a year and 

had mutual interest in computer 

games and in medieval fantasy role 

play games a s well as in weapons, 

including swords, knives, clicks and 

daggers. Aaron told the detectives 

that Michael knew that he had a 

medieval sword and knife collection 

but that he had never lent Michael 

any of his collection. On 1-27-

98, Detective J. Lanigan received 

a telephone call from Margaret 

Houser, Aaron's mother. Margaret 

Houser told Detective Lanigan that 

Aaron had checked his medieval 

sword and knife collection and that 

one of the knives was missing. The 

missing knife was described as being 

stainless steel in color, with black 

plastic inserts on the handle and 

a 4-5 inch blade that came to a 

point and was sharpened. The knife 

was further described as having a 

hand stop and has indentations to 

facilitate a firmer grip. 

constitutes a violation of the Fourth Amendment if the 

misrepresentation is materia I. See Franks 1•. De/(llvare, 

438 U.S. 154, 171 -72, 98 S.Ct. 2674, 57 L.Ed.2d 667 

( 1978). Misrepresentations can be affirmative or based 

on omission. Affinnative misrepresentations are material 

only if there is no probable cause absent consideration of 

the misrepresented facts. lei. A misrepresentation based 

on an omission is material only where the omitted 

facts "cast doubt on the existence of probable cause.'' 

United Statc:s v. Gur::a, 980 F.2d 546, 551 (9th Cir.l992) 

(intemal quotation marks omitted). If a plaintiff is 

able to demonstrate tJ1at a warrant was issued as the 

result of a material misrcprese11tation, a police officer 

defendant may still be entit led to summary judgment on 

qualified immunity grounds, unless the plaintiff can also 

demonstrate that the police officer deliberately falsified 

info rmation presented to the magistrate or reckJessly 

disrega rded the truth. Hen ev v. Estes, 65 F.3d 784, 789 

(9th C ir. l995). 

Thus, to determine whether the two warrants were 

supported by probable cause, we must exclude any 

misrepresentation contained in supporting affidavits, add 

any information which was improperly omitted from the 

aflidavits, and then detem1ine whether the remaining 

information is su!Ticient to create probable cause. We 

conclude that only the seco nd warrant was supported 

by sufficient probable cause, but also tbat the first 

warrant does not conclusively demonstrate a deliberate 

falsirication of information or reckless disregard for 

the truth such that defendants are entitled to qualified 

27 



Crowe v. County of San Diego, 608 F.3d 406 (2010) 

To Cal. Daily Op. Serv. i666, 2010 o"""a"'"'il-y ...,..Jo_u_m_a~l -=o-=A-:R=-.-::g'""'2"1'"'3:::-------------------

Cro111c: /, 303 f.Supp.2d at 1078. This information is 
sufficient to establish probable cause to search the Houser 
residence. However, we must also determine whether 
police made any material omissions in the affidavit which 

would cast doubt on the existence of probable cause. 

*436 1321 Aaron argues that police deliberately omitled 

material information regarding Tuite and the fact of 
unlocked doors and windows in the Crowe house. It 

is true that there was information known to the police 

at the time of rhe affidavit that now appears material, 
particularly the actions of Tuite, that the police did not 

include in tl1e affidavit. " [W]here omissions are involved 
materiality may not have been clear at the time the officer 

decided what to include in, and what to exclude from, 

lhc affidavit. In such casesj when it is not plain that a 
neutral magistrate would not have issued the warrant, the 
shield of qualilied immunity should not be lost, bec-ause 
a reasonably well-trained officer would not have known 

that the misstatement or omission would have any effect 
on issuing the warrant." Lombardi v. Ci1y uf El Cajon. 117 

F.3d l I 17, I I 26 (9th Cir.l997). 

California Municipal Judge Ramirez, who signed the 
warrant, stated later that had be known "that the 

sliding gla~s door in the bedroom was unlocked and 
partially open, and that a transient had been knocking 
on doors looking for a female I would have asked more 

questions and required more information before signing 

the sea rch warrant." While this would suggest it is plain 

tbc magistrate would not have issued the warrant, the even 

unconscious benelit of hindsight cannot be overlooked 

here. For example, ar the time, Cheryl Crowe's testimony 

indicated U1at she was in her bedroom, awake, until ll 
p.m., which is the latest time Stephanie could have been 
;Llive. Therefore, it was not necessarily reckless for police 

to assume no one could have entered through the door 
while Cheryl was awake, and she was awake during the 
entire time Stephanie could have been murdered. 

There appears to be enough uncertainty around the state 
of the windows and doors that given the information 

known to the police at that time, it would not have 

been plain that uny magistrate would not have issued the 

warrant, even if it appears now, given all the information, 
that perhaps the warrant should not have issued. 

Therefore, while not deciding whether the omissions in tlfe 
affidavit were sufliciently material misrepresentations to 

constitute a violation of the Fourth Amendment, 20 we 
lind the defendants entitled to qualified immunity on this 
point, and atlirm the district court's grant of swnmary 

judgment. 

2, February 11 Search 

1331 The February 1 1 search warrant was based on: 
( l) the fact that Michael was arrested for Stephanie's 

murder and Michael's friendship witl1 Aaron and Joshua; 
(2) the first interview of Joshua, at his home, during 

which a knife was seen in his possession; (3) the search 
of the Treadway residence which uncovered a knife that 

Aaron had reported missing; (4) the January 27 search 

of the Houser residence; (5) information gained from 

Joshua's statements during interrogation. Croll'e 1. 303 
F.Supp.2d at 1082-83. Some of the information gained 
during Joshua's interrogation must be excluded. See 
Franklin, 312 F.3d at 438 (information in a supporting 
affidavit must be " legally sufficient and reliable"). As 

d iscussed previously, the district court determined that the 
latter portion of Joshua's February 10 interrogation was 

coerced. 21 See *437 Crowe 1, 303 F.Supp.2d at 1081. 
During the uncoerced part of his interrogation, Joshua 

stated that Aaron had gjven him a knife and told bjm that 
the knife was used to kill Stephanie and that he (Joshua) 

had agreed to hide the knife. !d. Any other information, 
which was gained as a result of coercion, must be excluded 

from the probable cause analysis. Any information gained 

during the January 27 search of the Houser residence must 

also be excluded, as there was insufficient probable cause 

to search the house at that tin1e. 

Thus, the information properly included in the affidavit 
was Michael's arrest, the search of the Treadway 

residence, the initial interview of Joshua, and the 
information from the uncoerced portion of Joshua's 

February 10 interrogation. Evaluating the infom1ation as 
a whole, there was a fair probability that evidence related 

to the death of Stephanie Crowe would be found at the 

Houser residence. See Guws, 462 U.S. at 238-39, 103 S.Ct. 

2317. The search warrant was supported by sufficient 
probable cause. Accordingly, we affirm the district court's 

grant of summary judgment as to the February l I search. 

28 



Ctowe v. County of San Diego, 608 F.3d 406 (2010) 

10 CaCDaily'.5p:-§erv. 7666, 2010 Daily Journal D.A.R. 9213 

V. Strip Searches 

On January 21, 1998, Michael, Cheryl, Stephen, and 
Shannon Crowe were strip searched and photographed 

nude or semi-nude. The Crowes argue that these searches 

violated their Fourth Amendment rights. In response, 

defendants argue that the searches were conducted 
pursuant to valid consent and were thus constitutional. 

Sect United States ''· Para_van Soriano. 361 F.3d 494, 
501 (9 th Cir.2004) (searches conducted pursuant to valid 

consent arc constitutional). The district court granted 
swnmary judgment in favor of defendants with respect 
to Michael's claim, but denied summary judgment with 

respect to the claims of the remainder oftbeCrowefamily. 

Crowe 11, 359 F.Supp.2d u.t 1021- 23. We affirm. 

(341 1351 Michael argues that although he did consent 
to the strip search, his consent was obtained by coercion. 

It has long been established that consent to search m1.1st 
be given freely and voluntarily. See, e.g., Bumper v. Nunh 

Curo/ina, 391 U.S. 543,548, 88 S.Ct. 1788,20 L.Ed.2d 797 
(1968) . Whether consent was voluntarily given must be 

de lenni ned by evaluating the totality ofthe circumstances 

and the gove.rnment has the burden to proof. Pawyon 
Soriano, 361 F.3d at 501. However, at his deposition 
Michael testified as follows: 

Q. Do you recall anything else your father said about 
the subject of the photographs? 

A. Later, right before he did it, he told us to go ahead 

a nd do jt and help them out. Just do whatever we could 
to help, 

Q. Did he say why he wanted you to go ahead and do 

the photos to help out? 

A. He just told us to go do the photos to help out. 

Q. When he said to help out, did you understand that 

to mean that he was asking you to go ahead with the 

photographs to help the officers determine what had 
happened to Stephanie? 

A. Yes. 

Q. Were you willing to do rhat then? 

A. Yes. 

Q. Then did you voluntarily partake in the 
photographing process? 

A. Yes. 

Although Michael argues that his father was told that 
his fami ly would be arrested if he didn't consent to the 

search, Michael does not allege that he was told anything 

of the sort by either his father or the police. In light of 

Michael's deposition testimony and the absence of any 
other '"438 evidence in the record suggestive of coercion, 

there is no material issue of genuine fact as to whether 
Micbacl validly consented to the search. The district court 

thus properly granted summary judgment in favor of 

defendants. 22 

(36) The record does, however, create a genuine issue 

of material fact as to whether Cheryl, Stephen, and 

Shannon Crowe validly consented to their strip searches. 

The Escondido defendants cite deposition testimony from 
Michael and Shannon to support their argument t hat 

the entire Crowe fan1ily consented to strip searches. 

Specifically, they identify Michael's statement that "(my 
father) just told us to do the photos to help out," and 
Shannon's statement that "1 just went along with it 
because I thought it would help." These two statements 
are not sufficient to meet the governmem's burden of 

proving that a:ny consent from the Crowes was freely and 
voluntarily given, nor are they sufficient to demonstrate 

that a reasonable officer would have thought that the 

Crowes freely and voluntarily consented to the searches. 
The district court properly denied summary judgment. 

VI. Cheryl and Stephen Crowe's 

Additional Fourth Amendment Claims 

Cheryl and Stephen Crowe claim two further Fourth 

Amendment violations. First, they allege that warrants 
ordering them to provide blood samples were not 

supported by probable cause. Second, they allege t hat they 

were unlawfully detained in the Esconctido police station 
on the day of Stephanie's murder. The district court denied 

summary judgment to defendants on both counts, Crowe 
//, 359 F.Supp.2d a t 1023- 26, and we affirm. 
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A. Blood Samples 

On February 5, 1998, Officer Claytor sought and obtained 
searcl1 warrants for blood samples from Cheryl and 

Stephen. Crowe 1!. 359 F.Supp.2d at 1023. On February 
6, 1998, Cheryl and Stephen provided blood samples 

pursuant to the warranrs. frL The district court beld 
that the warrants were not supported by probable cause 

because the evidence was sought to prove that an 
individual other than Cheryl or Stephen committed the 

crime. !d. at 1023-24. Tl~e district court denied qua.Jified 
immunity, concluding that it was clearly established that 

probable cause must be particularized with respect to the 
person to be searched or seized. Jcl 

(371 The Escondido defendants argue that they are 
enrirled to qualified immunity for t\vo reasons. First, 

lhcy a rgue that Cheryl and Stephen consented to having 
their blood drawn, based on deposition testimony from 
Stephen in which he stated that they would hctl'e 

cooperated with a request for blood in U1e absence of a 

search warrant. This argument is unavct.i ling because the 
Crowes did not give consent, they submitted to a search 

warrant. Crowe fl. 359 F.Supp.2d at I 023. Defendants 
cannot hide behind a consent defense when no such 
consent was given. 

(38( 139( (40] Second. the Escondido defendants argue 
that the district court erred in determining that the 

Se<1rch warrants were not supported by probable cause. 
The affidavit in support of the warrants contained the 

following information: 

(l) that Stephanie Crowe had been 
stabbed to death in her home; (2) 

that Cheryl and Stephen Crowe 
were in the *439 house at the 

time of Stephanie's death; (3) that 
blood analysis would tend to show 

thitt a "panicular" (but unspecified) 
person committed the murder; and 

( 4) that to have valid test results, all 

persons that had contact with rhe 

victim needed to be eliminated as a 
source of the blood. 

fd. Defendants argue, as they did before the district 

court, that the affidavit was supported by probable cause 
because the blood was sought to prove that someone other 

than Cheryl or Stephen killed Stephanie. As the district 
court noted, the Supreme Court and this Cour t have 

both long held that probable cause must be particularized 

with respect to the person to be searched or seized. 
See, e.g., Ybarra 11. Illinois. 444 U.S. 85, 91 , 100 S.Ct. 

338, 62 L.Bd.2d 238 (1979) ("Where the standard is 

probable cause, a search or seizure of a person must be 

supported by probable cause particularized with respect 
to that person."); Rise v. Oregon, 59 F'.3d I 556, 1560 
(9th Cit.l995), overruled on other grounds by City of 

Jndianupulis v. Edmond, 531 U.S. 32, 121 S.Ct. 447, 

148 L. Ed.2d 333 (2000) ("[T)he drawing of blood from 
free persons generally requires a warrant supported by 

probable cause to believe that a person bas committed a 
criminal offense and that his blood will reveal evidence 

relevant to that offense .... "). As the district court also 

noted, a pol ice officer is not entitled to qualified immunity 

for a search conducted pursuant to <I search warrant 

"where the warrant application is so lacking in indicia of 
probable cause as to render official belief in its existence 
unreasonable." Mills v. Graves, 930 F.2d 729, 731 (9th 

Cir.l991). Under cle<trly established Supreme Comt and 

Ninth Circuit law, no reasonable police officer could 

have believed that the desire to prove that another 
person (presumably Michael) killed Stephanie established 

probable cause to draw Stephen and Cheryl's blood. The 
district court properly denied summary judgment and 
qualified immunity. 

B. UnlalVj itl Detention 

1411 {42( The district court also properly denied 

summary judgment as to Cheryl and Stephen's claim 

that they were unlawfully detained at the Escondido 

police station on January 21, 1998. Cheryl and Stephen 
allege that when they attempted to leave the police 
station Detective Wrisley pulled out his gun, pointed 

it at Stephen's chest, and ordered Stephen and Cheryl 
back upstairs, where they remained until Wrisley told 

them that they had to go to a hotel and could not 

leave with Stephen's brother, as Stephen had requested. 
Crowe fl. 359 F.Supp.2d at 1026. The district court denied 

summary judgment on the grounds that, viewing the facts 

in the light most favorable to the plaintiffs, Cheryl and 
Stephen had been seized and defendants failed to provide 
any justification. !d. The Escondido defendants argue 

that Cheryl and Stephen returned upstairs voluntarily. 
In support of that argument, defendants cite Stephen's 

-,1ginal U.S. GovernmentWo;xs. 30 
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deposition in which he stated that after Detective Wrisley 
pointed a gun a/ rht::m and ordered them upstairs, Cheryl 

said " let's go back upstairs" and Stephen responded 

" fine, let's go back upstairs." Defendants' argument is 

untenable. Assent in the face of an order from a police 

officer, emphasized with a firearm, cannot reasonably be 

interpreted as consent. The district court properly denied 

summary judgment and qualified immunity. 

VU. Conspiracy Claims 

The district court granted defendants' summary judgment 

motion as to all conspiracy claims against defendant 

Blum and Fourth Amendment conspiracy claims against 

defendant McDonough on the *440 grounds that neither 

Blum nor Mcbonough physically participated in the 

relevant arrests and searches and there was insufficient 

evidence to establish t hat they was part of a conspiracy 

broad enough to encompass the relevant claims. CroJ-~o'e !. 

303 F.Supp.2d at 1064-67, 1098. We reverse the district 

e::ourt's decision as to Blum, and affirm as to McDonough. 

1431 1441 To establish liability for a conspiracy in a 

§ 19K3 case, a plaintirf musL "demonstrate the exisrence 

of lln agreement or meeting of the minds" to violate 

constitutional righ ts. Me11docilw EilVll. Crr. v. Mendocino 

County , 192 F.3d 1283, 1301 (9th Cir.l999) (internal 

quotation marks omitted). "Such an agreement need 

noL be overt, and may be inferred on the basis of 

circumstantial evidence such as the actions of the 

defendants.'' !d. "To be liable, each participant in the 

conspiracy need not know the exact details of the plan, but 

ea.ch participant must at least share the common objective 

of the conspiracy." United Steelworkers of Am. v. Phelps 
Dodge Corp., 865 F.2d I 539, 1541 (9th Cir.l989) (en bane). 

details of the plan, but each participant must at least share 

the common objective of the conspiracy." Jd. (internal 

quotation marks omitted). 

The record shows that the quality of Blum's involvement 

in the interrogations is not categorically inconsistent 

with a tacit "meeting of the minds." According to one 

of the detectives, Blum helped the police formulate a 

"tactical plan" to approach the interview. Moreover, 

the detectives "pretty much" fo!Jowed his advice after 

these consultations. Insofar as these tactics and lines of 

questioning by the detectives shock the. conscience, as 

demonstrated above, summary judgment in favor of Blum 

is unwarranted. A meeting of the minds can be inferred 

from circumstantial evidence, and Blum's involvement 

in the interrogations, particularly in formulating and 

directing the tactical plan, is sufficient for a reasonable 

factfinder to conclude it was "unlikely to have been 

undertaken without an agreement," of some kiud between 

the defendants. Mendocino Envtl. Ctr., 192 F.3d at 1301. 

We therefore reverse the district court's grant of summary 

judgment on this point. 

1481 We also affirm the district court's grant of summary 

judgment on the Fourth Amendment conspiracy claim 

against McDonough. The district court concluded that 

although "a reasonable factfinder could find that 

there was a 'meet,jng of the minds' between defendant 

McDonough and the other defendants regarding the 

coercion of a confession from the boys," McDonough 

was not liable for the alleged Fourth Amendment 

violations because the plaintiffs did not ''demonstrate 

that [McDonough] shared the common objective of the 

larger conspiracy alleged by plaintiffs: a conspiracy to 

wrongfully prosecute and convict the boys." Crowe !, 
303 F.Supp.2d at 1067. We agree. The key inquiry is 

whether McDonough shared a "common objective'' with 

1451 1461 1471 Plaintiffs' tbeory of liability as to Blum the Escondido police officers to falsely prosecute the boys. 

is that he conspired with the Escondido police and is A *441 ''common objective" to merely prosecute the 

thus liable for unconstitutional acts committed by other boys is insufficient; fair prosecution wouJd not violate 

defendanrs. ''A private individua l may be liable under§ the boys' constitutional rights. It is too great a leap 

1983 if she conspired or entered joint action with a staLe to conclude that help in obtaining a confession-even a 

actor." Franklin v. !'ox, 312 F.3d 423,441 (9th Cir.2002). coerced confession-suggests that Mcbonough shared 

Establishing liabili ty fo r a conspiracy bet\veen a private the common objective of falsely prosecuting the boys. The 

actor and a state actor is no different from establishing district court's grant of summary judgment in favor of 

liabi li ty for a conspiracy between two state actors, The McDonough is affinned as to the Fourth Amendment 

pi<Jint iffmust sbow "an agreement or meeting of the minds conspiracy claims. 

to violate constitutional rights," and "[t)o be liable, each 

participant in the conspiracy need not know the exact 
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VIII. Deprivation of Familial Companionship Claims 

The Crowes and the Housers each alleged that their 
Fourteenth Amendment rights to familial companionship 
were violated by Michael's and Aaron's detentions. 
Additionally, the Crowes a.llege that defendants denied 
them their rO\trteenth Amendment rightS tO familial 
companionship by placing Michael and Shannon in 
protective custody prior to Michael's arrest. 

1491 150f The district court granted summary judgment 
in favor of defendants as tO the Crowes' and Housers' 
detention claims on the ground that Michael and Aaron's 
arrests were supported by probable cause and thus their 
detentions did not constitute " unwarranted govemmental 

interference" with the families' relationships. Crowe 1. 303 
F.Supp.2d ar I 098-99; Crow£' II, 359 P.Supp.2d at 1039. 
Because M ichHel's and Aaron's continued detentions were 
wrongfully justified by their illegally coerced confessions, 
we reverse. 

1511 1521 "It is well established that a parent has a 
fundamental liberty interest in the companionship and 
society of his or her child and that the stare's interference 
with that liberty interest without due proces·s of taw is 
remediable under [42 U.S.C. § ) 1983.'' Lee v. Ci1y of 
Los Angeles, 250 F,3d 668, 685 (9th Cir.2001) (internal 
quotation marks omitted) (a lteration in Lee ); (see also 
Smlrh "· Oty of' Funtana, 818 F.2d 1411 , 14 18 (9th 
Cir. i 987), overruled 011 other grounds by Hodgers~Durgin 
v. de lu Vina. 199 F. 3d 1037 (9th Cir.l999); Kelson v. 
City (~f' Sprillgjle/d, 767 F.2d 651, 654-55 (9th Cir. l985)). 
''[U]nwarranted state interference" with the relationship 
between parent and chi ld violates substantive due process. 

Fvnlmta, 818 F.1d at 1418. 23 

The district court granted summary judgment against the 
Crowcs' and Housers' claims on the ground that Michael's 
and Aaron's arrests were justified by probable cause. 
However, the lack of familial companionship that the 
Crowes and Houscrs e-xperienced was not due, in any 
significant part, to the boys' arrests; it was due to the 
boys' incarceration. Thus, the relevant consideration is not 
whether the boys' were wrongfuJly arrested; it is whether 
they were wrongfully detained. 

We conclude that the boys were wrongfully detained. 
Their coerced confessions were introduced at their Dennis 

H. hearing, where it was determined that tbey would 
remain incarcerated. However, the boys' confessions 
were coerced and thus not legally sufficient grounds 
upon which to make a pre-trial detention determination. 
Having conducted the interrogations, the officers were 
aware both that the confessions were coerced and that the 
confessions could be used to keep the boys in *442 jail. 
We reverse the district court's grant of summary judgment 
as to this claim. 

1531 The district court denied summary judgment as to 
the Crowes' familial companionship claim based on the 
placement of MichaeJ and Shannon in protective custody 
on the ground that defendants failed to demonstrate that 
the placement was warranted under applicable California 
law. Crowe JI, 359 F.Supp.2d at I 039-40. We agree with 

the district court and affirm its denial. 

IX. Defamation CJaims 

A. Stephan 

1541 Michael and Aaron brought state law defamation 
claims and § 1983 ~'defamation plus" claims against 
Deputy District Attorney Summer Stephan based on 
statements she made during an appearance on the 
news program ''48 hours" shortly after the indictments 
against the boys were dismissed. Jn her motion for 
summary judgment, Stephan argued that the pieces of her 
statements that were a ired were taken out of context of the 
interview as a whole. The interview lasted two hours and 
twenty minutes, and the program aired two minutes and 
nine seconds of that interview. Crowe I, 303 F.Supp.2d at 
1103. The district court examined each of the statements 
plaintiffs identified in their opposition to summary 
judgment as they were made in tbe context of the unedited 
interview and ultimately granted summary judgment in 
favor of Stephan. !d. at 1105- 1112. On appeal, Michael 
and Aaron argue that the district court erred because, in 
the context oft he unedited interview, Stephan's statements 

imply that the boys killed Stephanie. 24 

1. State Law Defamation 
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ISS! 1561 California Civil Code § 44 defines 

"defamation'' as either libel or slander. Califomia Civil 

Code ~ 46 p rovides: 

Slander is a false and unprivileged publication, orally 

uttered, and also communications by radio or any 

mechanical or other means which: 

1. Charges any person with crime, or with having beei1 

indicted, convicted, or punished for crime; 

2. Imputes in him the present existence of an infectious, 
contagious, or loathsome disease; 

3. Tends directly to injure him in respect to his office, 

profession, trade or business, either by imputing to 

him general disqualification in those respects which 

the office or other occupation peculiarly requires, or 
by imputing something with reference to his office, 

profession, trade, or business that has a natural 
tendency to lessen its profits; 

4. rmputes to him impotence or a want of chastity; or 

5. Which, by natural consequence, causes actual 
damage. 

If a statement falls within § 46(1)·(4), it is considered 

defamatory per se. See Rodriguez 11. Panayiotou~ 3 I 4 F.3d 
979, 983 (9th Cir.2002). Michael and Aaron allege that 

Stephan's statements violated *443 California Civil Code 

§ 46( 1 l by implying that they killed Stephanie. 25 

157[ 1581 ln order to fall outside the scope of First 

Amendment protection, an alleged defamatory statement 
must ''contain a provably false factual connotation," 

Gil brook v. City of WesLmins rer, 177 F.3d 839, 861 (9th 
Cir.l999) (quoting Milkovich v. Lorain Journal Co. , 497 

U.S. I , 20. I 10 S.Ct. 2695. Ill L.Ed.2d I (1990)). Thus, 

in reviewing a defamation claim, a court must first ask 
the threshold question: ' 'Could a reasonable factfindcr 

conclude that the contested statement implies an assertion 
of objective fact?" I d. a t 861 ~2. rr the answer to that 
question is yes, then the proptiety of the district court's 

grant of summary judgment depends on whether Michael 
and Aaron created a triable issue of fact as to the falsity 

of Stephan's statements. Unelko Corp. 1'. Rooney, 912 f.2d 
I 049, I 052 (9th Cir.l 990). 

159) We have adopted a three-part test to determine 

whether a reasonable factftnder could conclude that the 
contested statement implies an assertion of objective fact: 

First, we look at the statement in 

its broad context, which includes the 

general tenor of the entire work, the 

subject of the statements, the setting, 

and the fom1at of the work. Next 
we turn to the specific context and 

cbntent of the statements, analyzing 
the extent of figurative or hyperbolic 

language used and the reasonable 

expectations of the audience in 
that particular situation. Finally, 

we inquire whether the statement 

itself is sufficiently factual to be 
susceptible of being proved true or 
false . 

Gilbrook, 177 F. 3d at 862 (quoting Underwager v. Channel 

9 Australia, 69 F.3d 361 , 366 (9th Cir.J995)). Additionally, 

''defamatory meaning must be found, if at all, in a 

reading of the publication as a whole.... Defamation 
actions cannot be based on snippets taken out of con text ," 

KMlin 1'. Globe Commc'ns Corp., 162 F.3d I 036, I 040 (9th 

Cir.1998). Stephan's statements must be analyzed in the 
context of the entire interView, not just the pOJiion the 
program chose to air. 

During the interview, Stephan explained the evidence that 

had supported the prosecution of the boys, explained the 
decision to dismiss the indictments against the boys based 

on the newly discovered evidence which implicated Tuite, 
and repeatedly asserted that the investigation was on

going and that it remained to be seen who might ultima.tely 

be brought to t rial for Stephanie's murder. Michael and 

Aaron identify several individual statements which they 
allege to be defamatory, including statements regarding 
the evidence which Stephan said implicated them, as well 

as evidence which Stephan said seemed contrary to a 

theory that Tuite killed Stephanie. Z6 

Applying the Underwager three-part test to the alleged 
defamatory statements, a reasonable fact-finder could not 

conclude that Stephan implied that the boys actually did 

kill Stephanie. Viewed in the context of the interview 

as a whole, even Stephan's most questionable statements 

can only be interpreted as describing the evidence that 
Jed the police to investigate the boys and a llowed the 
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prosecution to continue as far as it did and expressing 

the facts that the investigation had not concluded and 
that h was still possible that either the boys or Tuite 

would ultimately be tried for Stephanie's *444 murder. 
fndced Stephan repeatedly emphasized that it was unclear 

who the real perpetrator was. For example, early in the 
interview Stephan was asked "[D]o you believe that one 

day somebody, someone, some people will pay for the 
murder of Stephanie Crowe?" Stephan responded, "The 
conclusion might be that the young men will face justice. 

It might be that the transient will face justice. It might 
be that another person will face justice." Also, at the end 

of the interview, Stephan was asked, "Are you saying 

t hat you believe the boys did it and you just can't prove 
it'?" Stephan responded, "I'm not saying that at all. l am 

saying that we have to start from the beginning .... the 
young men. the transient and maybe others out there are 

potential suspects in this case. We're not excluding anyone 
at this pofnt." At most, Stephan implied that the boys nwy 
have killed Stephanie, not that they ne-cessarily did. This 

expression of a possibility, particularly when juxtaposed 
to another mutually exclusive possibility, does not express 

a "provably false" fact. The district court thus properly 
granted summary judgment. 

2. Section 1983 "Defamation-Plus'' Claims 

[601 1611 A § 1983 "defamation-plus" claim requires 
nn a llegation of injury to a plaintiff's reputation from 

defamation accompanied by an allegation of injury to 

a recognizable property or liberty interest. Cooper. 924 
F.2d at 1532. "There are two ways to state a cognizable§ 

1983 claim for defamation-plus: (l) allege tbat the injury 
to reputation was innicted in connectio11 with a federally 
protected right; or (2) allege that the injury to reputation 

caused the denial of a federally protected right." Herb 
Hallman Chevrolet v. Nash-Holmes, 169 F.3d 636, 645.(9th 
Cir.l999). 

As discussed above, Stephan's statements during the "48 
Hours" interview were not defamatory as a matteJ of law. 
Thus the boys' defamation-plus clctim fails as well, and the 
district court properly granted summary judgment. See 

Cooper. 924 F.ld at 1532. 

13. Blum 

Aaron also brought a state-Jaw defamation and a § 
1983 defamation-plus claim against Dr. Lawrence N . 
Blum based on statements Blum made to Escondido 

police officers. Detective Claytor testified io a deposition 
that Blum assessed Aaron as "exhibiting sociopathic 

tendencies.'' Crowe l, 303 F.Supp.2d at I I 12. Claytor also 
testified that Blum told the Escondido Police Department 

that "(Aaron] is a Charles Manson witn an lQ." ld. In 
addition, Blum admitted in his own deposition that during 

a phone call with Detective Anderson on January 31, 1998, 
Blum stated that he thought that Aaron was a ''Charlie 

Manson wannabe" and that he was "highly manjpulative 
and controlling." hL The district court granted summary 

judgme11t, concluding that these statements were not 

defamatory as a maner of law. 

I. Slate Law Defamation 

[62) Aaron argues that tbe district court erred because the 
statements implied that Aaron participated in Stephanie's 

murder and thus constitute defamation per se under 
California Civil Code § 46(1). First, the statements 

regarding Aaron "exhibiting sociopathic tendencies" and 
being "highly manipuJative and controlling" cannot 

constitute defamation per se under California Civil Code 

§ 46(1) because they do not charge Aaron with a 

crime. Rather, they are statements regarding Aaron's 
psychological profile. Whjle they may-or may not-be 

provably *445 false, they do not constitute defamation 

per se, Aaron would have to allege actual damage to 
maintain a defamation allegation. See Cal. Civil Code 

§ 46(5). As Aaron has made no such allegation, his 
defamation claim as to these two statements necessarily 
fails. 

[631 Aaron's defamation claim based on the Charles 
Manson comparison also fails. First, the statement is " the 
type of colorful, figurative rhetoric that reasonable minds 

would not take to be factual." Gilbrook, 177 F.3d at 862 

(reference to plaintiff as a "Jimmy Hoffa' ' not actionable); 

see also Undenvager, 69 F.3d at 367 (statement that 
plaintiff is "intrinsically evil" not actionable because 
not capable of verification). Second, in the context 

in which it was given-a statement to police by a 
psychologist contracted to observe police interrogations 

-the statement can most reasonably be interpreted as a 

commentary on Aaron's psychological profile, as opposed 
to an assertion that he committed a particular crime. 

34 
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The district court p roperly granted summary judgment in 

ravor of Blum. 

2. Section 1983 "Defamation-Plus" Claim 

Aaron's dcfaiJ1atiorr-plus claim fails because Blum's 
statements were not defamatory as a matter of Jaw. The 

district court properly granted summary judgment as w 
tl1is claim as well. See Cooper, 924 F.2d at 1532. 

X. M unicipa l Liabili ty Cla ims 

16-'1 In their complaint, plaintiffs assert causes of action 

against the City of Escondido and the City of Oceanside 
under j\lfone/1 \'. D tljmrtment of Social Services, 436 U.S. 

658, 98 S.Ct. 2018, 56 L.Ed.2d 611 (1978). Because the 
district court held that McDonough-the only Oceanside 
police officer named in the suit-\vas entitled to summary 

judgment with respect to all of p laintiffs' claims, the 
district court determined that the City of Oceanside was 

also entitled to summary judgment on plaintiffs' Monell 
claims. Croll)(! 1, 303 F.Supp.2d at 1115. Similarly, the 

district court granted summary judgment with respect 
to the Munell claims against the City of Escondido 

which were predicated on the alleged Fifth Amendment 

violations. /d.; see also Los Angdes 1'. Heller, 475 U.S. 
796, 799, I 06 S.Ct. 1571. 89 L.Ed.2d 806 (I 986)("[N)either 

Monell ... nor any other of our cases authorizes the award 
of damages agajnst a municipal corporation based on 

the actions of one of its officers when in fact the jury 
has concluded that the offiecr inflicted no constitutional 
harm. "). 

1651 Because we hold that the officers did inflict 
constitutional harm, we consider tl1e Monell claim. 
Monell held that ''(l]ocal governing bodies .. . can be 

sued directly under * 1983 for monetary, declaratory, 
or injunctive ·relief where ... the action that is alleged 

to be unconstitution(\1 implements or executes a policy 

statement, ordinance, regulation, or decision officially 
adopted and promulgated by that body's officers." 436 

U.S. a t 690, 98 S.CL. 2018. A municipality is not liable 

for ~til Constitutional torts committed by its employees, 
however: " [A] mun icipality cannot be held liable solely 

because it employs a tortfeasor- or, in other words, a 
municipality cannot be held liable under§ 1983 on a 

respondeittsuperior theory." Jd. at 691,98 S.Ct. 2018. The 

constitutional tort must have been committed "pursuant 

to official municip<~l policy." Jd. 

On appeal, p laintiffs allege their Monell claim on the 
basis of statements made by Escondido and Oceanside 
officials that McD onough, Claytor, and Wrisley complied 

with Escondido's and Oceanside's policies and procedures. 

H owever, Jvfonell js clear *446 that the constitutional tort 
must follow from "official municipal policy." P la)ntiffs do 

not allege that Escondido or Oceanside municipal policy 

permits or encourages tl1e practice of coercing confessions. 
Therefore, tbe Monell claims fail. 

XL Conclusion 

We reverse the district court's grant of summary judgment 

as to: (1) Michael and Aaron's Fifth Amendment 

claims; (2) Michael and Aaron's Fourteenth Amendment 
substantive due process claims; (3) all otherwise surviving 
claims against McDonough; (4) all otherwise surviving 

claims against Blum; (5) the Crowes' deprivation 

of familial companionship claim based on Michael's 
detention; and (6) the Housers' deprivation of familial 

companionship claim based on Aaron's detention. We 

affirm the district court's grant of summ ary judgment 
as to; (1) Aaron's Fourth Amendment claim that police 

lacked probable cause to arrest him; (2) Michael's Fourth 
Amendment claim that police lacked probable cause to 

arrest him; (3) Michael's claim that police violated his 
Fourth Amendment rights by strip searching him; (4) 
Aaron's F.ourth Amendment claim that the warrants 
authorizing the search of his home were not supported by 

sufficient probable cause; (5) the conspiracy claims against 

McDonough; (6) Michael and Aaron's defamation claims 
against Stephan; (7) Aaron's defamation claim against 

Blum; and (8) all claims against the Cities of Escondido 
and Oceanside. Additionally, we affirm the district court's 

denial of summary judgment as to: (I) Cheryl, Stephen, 

and Shannon Crowes' claims that police violated his 
Fourth Amendment rights by strip searching them; (2) 

Cheryl and Stephen's Fourth Amendment claims that the 

warrant authorizing police to draw blood samples was not 
supported by probable cause; (3) Cheryl and Stephen's 

Fourth Amendment claims of wrongful detention; and 
(4) the Crowcs' depriv-ation of familial co,mpan.ionship 

claims based on the placement of Michael and Shannon 

in protective custody. We remand to the district court for 
further proceedings consistent with this opinion. 

3E 
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Each party shall bear their own costs on appeal. 

AFFJRMED IN PART; REVERSED IN PART; 

REMANDED. 

Footnotes 

AIJ Citations 

608 F'.3d 406, 10 Cal. Daily Op. Serv. 1666, 2010 Daily 

Journal D.A.R. 9213 

1 
2 

This was the same door Officer Watters saw close the night before. 

3 

Michael was photographed in only his underwear. Stephen was photographed completely nude. Cheryl was 

photographed without her underwear. Shannon was photographed without a bra. 
The Polinksy Children's Center is a 24-hour facility for the temporary emergency shelter of children who must be 

separated from their families for their own safety, or when parents can not provide care. 
4 Detective Han was not named as a defendant in this action. 

5 Aaron had a collection of knives. His mother had reported to the police earlier lhat day that she noticed that one of his 

knives was mTsslng. 

6 Although the Treadways were parties in the district court, they are not parties to this appeal. 

7 Under California law, when a minor is taken into custody by a police officer, he must be released within 48 hours from 

the time of his apprehension, unless within that time a petition Is filed in the Juvenile court or a criminal complaint is filed 
with a court of competent jurisdiction explaining why the minor should be declared a ward of the court. See Cal. Welf. 

& lnst.Code § 631. Such a hearins.J is called a "Dennis H. Hearing." See In re Dennis H. , 19 Cai.App.3d 350, 354. 96 
Cai.Rptr. 791 (Cai.App.1971). 

8 The record is unclear as to when Michael was incarcerated. 

9 A "707 Hearing· is held to determine whether a minor should be tried in juvenile or adult court. See CaL Wetf. & lnsLCode 
§ 707. 

1 0 Tuite's clothing had apparently been examined previously in April of 1998, but visual inspections did not detect any blood 
on Tuite's red shirt. 

11 Michael, Stephen, Cheryl, Judith Ann, and Shannon Crowe: Aaron, Margaret Susan, and Gregg Houser; and Joshua 
David, Zachary, Michael Lee. and Tammy Treadway. 

12 Part II of Justice Souter's opinion, which was the only part of any of the six opinions joined by a majority of the Court, 

held that Martinez might be able to pursue a claim for violation of his substantive due process rights and remanded on 
that issue. 

13 See infra Part VIII.B for discussion of the claims against Blum. 

14 Michael additionally argues that the use of his statements at Tuite's trial creates a cause of action. This argument has no 
merit because Michael's liberty was neither infringed nor threatened by the use of his statements in Tuite's trial. 

15 Aaron was interrogated on his fifteenth birthday. 

16 Cooper was interrogated once for four hours. Cooper, 963 F.2d at 1237. Michael was interrogated four times and Aaron 
was interrogated twice, each for over 10 hours. 

17 There is some dispute among the parties regarding whether Stephanie's body was actually in the doorway-preventing 
the door from being closed-at 4:30 a.m. However, given that her body was In that position when paramedics and police 

arrived a couple hours later and no one seems to have clearly staled at the lime that someone moved the body, a 
reasonable police officer certainly could have believed that Stephanie's body was in that position from the time she died 
until the time she was discovered the next morning. 

18 There was also no sign of forced entry, but this fact is largely negated by the fact that at least some doors and windows 
to the house were unlocked. 

19 The district court concluded that this part of Joshua's February 10, 1998 statement was uncoerced. ld. at1083. Michael 
and Aaron have not challenged this finding. 

20 Here we exercise the discretion given in the Supreme Court's recent decision, Pearson v. Callahan. 555 U.S. 223, 129 
S.Ct. 808, 818, 172 L.Ed.2d 565 (2009), to decide the issue of whether the violation was clearly established without 

deciding whether there was actually a violation in the case. 
21 Defendants have not disputed this finding on appeal. 
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22 Michael additionally argues that he was too young to consent to a strip search. However, he cites no authority suggesting 

that a 14-year-old cannot consent to a strip search and we are aware of none. 

23 Defendants argue that the correct standard is whether defendants' conduct "shocked the conscience." There is no 
support in the relevant case law for this assertion. The standard for deprivation of fami lial companionship is ~unwarranted 

interference: · not conduct which ''shocks the conscience.·· See Lee, 250 F.3d at 686; Fontana, 818 F.2d at 1418. 
24 As an initial matter, Stephan argues that Michael and Aaron waived their claims as to any statement not specifically 

discussed in the Crowe brief. This argument misses the point of the boys' argument on this issue. The boys did not claim 
that Stephan made several, separately actionable, defamatory statements. Rather, they claim that her statements during 
the interview, taken as a whole, communicate the defamatory statement that the boys killed Stephanie. The boys have 

not waived any portion of their defamation claims against Stephan. 

25 Plaintiffs do not allege that Stephan explicitly stated that the boys killed Stephanie, nor does the transcript of the interview 
contain any such explicit statement. 

26 The specific statements are detailed in the district court opinion. See Crowe/, 303 F.Supp.2d at 1105-09. 
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