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IN THE UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF TEXAS 

WACO DIVISION 
 

UNITED FORMING, INC.                           
Plaintiff 

§ 
§ 
§ 
§ 
§ 
§ 

 

 
VS. 

§ 
§ 
§ 

 
CIVIL ACTION NO. 6:14-CV-00200 

T.B. PENICK & SONS, INC.; N-CAD, 
INC D/B/A NORDIC 
CONSTRUCTION & DESIGN; 
PENICK/NORDIC JV II; and 
SAFECO INSURANCE COMPANY 
OF AMERICA 
       Defendants 

§ 
§ 
§ 
§ 
§ 
§ 
§ 

 

 
PLAINTIFF’S ORIGINAL COMPLAINT 

 
TO THE HONORABLE JUDGE OF SAID COURT: 
 
 COMES NOW, United Forming., Inc. (“United”), and complains of T.B. Penick 

& Sons, Inc. (“T.B.”); N-CAD, Inc. D/B/A Nordic Construction & Design (“Nordic”); 

Penick/Nordic JV II (“PNJV”); and Safeco Insurance Company of America (“Safeco”) 

and would show this Court the following: 

I. 

JURISDICTION AND VENUE 

1. The Court has jurisdiction over this lawsuit under 28 U.S.C. § 1332(a)(1) 

because there is complete diversity between the parties. Specifically (for 

purposes of diversity jurisdiction), United is a citizen of the state of Georgia, 

Defendants T.B., Nordic, and PNJV are California citizens, and Safeco is a 
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citizen of New Hampshire. As support for the forgoing, United incorporates 

by reference the allegations contained in paragraphs three (3) through six (6). 

Further, the amount in controversy exceeds $75,000.00 excluding costs and 

interests. Specifically, United seeks damages of at least $4,389,473.61. 

2. This Court has personal jurisdiction over the defendants because they are all 

doing business in Texas and the transactions that give rise to this lawsuit 

have all occurred in Texas.  

3. Venue is proper in the Western District of Texas pursuant to 28 U.S.C. 

§ 1391(b)(2) because the contract at issue in this litigation was to be 

performed in the Western District of Texas. Specifically, the underlying 

contracts were to be performed in Ft. Hood, Texas and United performed 

work at that location.  

II. 

PARTIES 

4. United is a for-profit corporation that has been organized under the laws of 

the state of Georgia.  

5. Upon information and belief, T.B. Penick & Sons, Inc. is a for-profit 

corporation that has been organized under the laws of California with its 

principal place of business at 9747 Olson Drive San Diego, CA 92121. T.B. 

may be served through its registered agent for service of process, Corporation 

Service Company D/B/A CSC-Lawyers Incorporating Service Company at 211 

East 7th Street, Suite 620, Austin, Texas 78707. 
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6. Upon information and belief, Penick/Nordic JV II is a joint venture that was 

formed by T.B. and Nordic for the purpose of performing a work on the recent 

Ft. Hood, Texas based U.S. Army Carl R. Darnall Army Medical Center 

Replacement construction project (“the Project”). The Prime Contract on this 

project is believed to be W9126G-10-C-0087. PNJV may be served by serving 

either T.B. or Nordic as specified above or below. Upon information and 

belief, N-CAD, Inc. D/B/A Nordic Construction & Design is a for-profit 

corporation that has been organized under the laws of California and that 

has its principal place of business at 9865 Edgelake Dr., La Mesa, CA 91941. 

Nordic may be served through its registered agent for service of process, 

Thomas G. Moore at 9865 Edgelake Dr., La Mesa, CA 91941. Additionally, 

because Nordic does business in Texas and does not maintain an agent for 

service of process in Texas, Nordic may be served through the Texas 

Secretary of State at 1019 Brazos, Room 105 Austin, Texas 78701. 

7. Upon information and belief, Safeco Insurance Company of America is a 

Corporation that has been organized under the law of New Hampshire and 

that is authorized by the Texas Department of Insurance to conduct business 

in Texas. Safeco Insurance Company of America may be served through its 

registered agent for service of process, Corporation Service Company at 211 

East 7th Street, Ste 620, Austin, TX, 78701-3218. 
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III. 

BACKGROUND FACTS 

8. In September of 2010, the U.S. Army (through the U.S. Army Corps of 

Engineers) awarded a contract to Balfour Beatty and McCarthy, a Joint 

Venture (“BBM”)1

9. Upon information and belief, BBM subcontracted the structural concrete 

framework to PNJV. PNJV, in turn, subcontracted this entire scope to T.B. 

T.B. in turn subcontracted a portion of this structural concrete framework 

scope to United. Specifically, United was awarded a subcontract that involved 

the construction of concrete formwork for the Project (“the Subcontract”). 

Finally, during the course of the Project, T.B. assigned the Subcontract in 

whole to PNJV. 

 related to the Project. 

10. The Subcontract was entered into in January of 2012. Pursuant to the 

Subcontract, T.B. promised to pay United $9,000,000.00 for a defined scope of 

work. One of the material terms of this Subcontract was that the work would 

be accomplished according to an agreed upon schedule (“the Contract 

Schedule”). However, T.B. (and upon assignment of the Subcontract, PNJV) 

failed to manage the Contract Schedule according to the Subcontract 

requirements, which has caused United to lose the benefit of its bargain with 

T.B. (and upon assignment of the Subcontract, PNJV). Specifically and 

nonexclusively, T.B. (and upon assignment of the Subcontract, PNJV): (1) 
                                                 
1 Upon information and belief, this Joint Venture is made up of Balfour Beatty Infrastructure, 
Inc. D/B/A Balfour Beatty Construction, Inc. (“Balfour”) and McCarthy Building Companies, 
Inc. (“McCarthy”). 
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caused frequent and unreasonable starts and stops of Contract Schedule 

operations; (2) generally failed to maintain a consistent work front for 

United; (3) issued multiple directives that materially impacted United’s 

ability to control the means and methods of construction; (4) materially 

impacted United’s ability to follow the planned construction sequence and 

duration; (5) produced design changes that impacted United’s contractual 

performance; (6) issued unreasonable and unnecessary schedule changes; (7) 

mandated out of sequence work; (8) failed to timely produce requested shop 

drawings; (9) failed to satisfy its subcontractor coordination obligations 

related to (nonexclusively) rebar and embed work; (10) failed to forward or 

submit (among other documents) United’s design change pricing proposals; 

and (11) issued excessive and unreasonable directives. These actions 

constitute a material breach of T.B. and/or PNJV’s obligations under the 

Subcontract. This is true, in part, because T.B.’s (and upon assignment of the 

Subcontract, PNJV) actions directly caused an impact to the critical path of 

the Contract Schedule. Consistently, these impacts caused United to 

experience efficiency damages, direct costs, and extended duration costs.  

11. More specifically, T.B. (and upon assignment of the Subcontract, PNJV) 

breached its agreement with United in the following ways (the below 

examples are not intended to be an exhaustive list of T.B./PNJV’s material 

breaches): 
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a. By failing to timely pour a section of knee wall at the Hospital 

Basement Level – Pour 42

b. By directing, in July of 2012, United to intentionally lean 

column forms on the Hospital Level 1 – Pour 3A Column pour  

(so that these forms would mirror out of tolerance reinforcing 

and thereby conceal plan discrepancies);  

 in June of 2013; 

c. By improperly managing the placement of columns during the 

Hospital Level 1 – Pour 2B in July of 2012, which delayed 

United’s start date for work during this stage of the Project; 

d. By failing to properly account for predecessor activities to the 

Hospital Level 2 – Pour 2B section of the Project in August of 

2012, which impacted United’s scope of work; 

e. By failing to properly manage crane time throughout the 

duration of the project according to the requirements set out in 

the Subcontract and other related documents; 

f. By failing to place slabs in a timely manner during Level 3 – 

Pour 5B in December of 2012; 

g. By failing to provide timely control during Level 6 – Pour 1A in 

March of 2013; 

                                                 
2 The preceding language is consistent with language that was used in the Contract Schedule and 
other contract documents. This language refers both to specific locations in the Project and 
specific Schedule events.  
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h. By providing an inaccurate Level 7 elevation control mark (or 

benchmark) and failing to provide embeds on-site during the 

Level 7 – Pour 2B portion of the Project in May of 2013; 

i. By failing to timely place a mud slab in October of 2012 during 

the North Clinic Level 1 – Pour 3; and 

j. By failing to timely place columns throughout the South Clinic 

portion of the Project. 

12.  As a result of these and other contractual breaches, T.B. and PNJV 

(nonexclusively) caused the following damages to United: 

a. One-hundred-and-one (101) days of extended field office 

overhead; 

b. A substantial loss of productivity; 

c. Excessive additional formwork costs; 

d. Excessive and additional overhead and lost profits on performed 

work; 

e. An increase in bond premiums; and 

f. Higher than expected interest on closeout/demobilization costs. 

13. More specifically, United has incurred damages of at least $4,389,473.61. 

This amount also accurately reflects the reasonable value of United’s Project-

related unpaid labor and material costs. This amount is based on the 

following damage models: 
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a. Loss of efficiency damages based on a Measured Mile analysis of 

at least $1,986,006.94; 

b. labor requirement damages on the Project of at least 

$287,992.41; 

c. Costs associated with time dependent materials and equipment 

increases of at least $368,724.22; 

d. Costs associated with formwork based materials and equipment 

increases of at least $378,273.05; 

e. Overhead of 11.38% and in the amount of at least $343,900.00; 

f. Increased bond premiums of at least $21,872.00;  

g. Lost profits at a rate of 3.62%, or at least $122,477.00; 

h. Interest on retainage and other amounts wrongly withheld of at 

least $3,332.05; and 

i. The remaining unpaid contract balance of $876,895.94. 

14. United last completed work on the project in January of 2014. Throughout 

the course of project, United submitted to both T.B. and PNJV notices related 

to damages that United was suffering. For instance, on March 5, 2013, 

United notified T.B. and PNJV of a claim of at least $1.8 million dollars. 

Further, and more importantly, United submitted a preliminary draft of its 

Request for Equitable Adjustment (“REA”) to the Subcontract to Defendants 

within ninety (90) days of the last date that Plaintiff completed work on the 

Project. This REA listed United’s damages with substantial accuracy 
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(although it reserved the right to update these amounts based on additional 

information as it became available). Despite these requests for payment, 

Defendants have failed to fulfil their contractual obligations. Further, in 

October of 2012, Safeco received notice of United’s payment bond claim. 

Subsequent to this, Safeco received additional notice (for example, in March 

of 2013) of United’s claim under Safeco’s bond. Such notices fully complied 

with all notice requirements contained in the Safeco bond.  

IV. 

CLAIMS 

Count 1: Breach of Contract Claim 

15. Plaintiff hereby incorporates by reference paragraphs one (1) through 

fourteen (14). 

16. On January 21, 2012, United entered into valid and enforceable written 

contract with T.B. A copy of this agreement is attached to this Complaint as 

Exhibit A and incorporated by reference. This agreement was later wholly 

assigned to PNJV. This agreement provided that United would complete a 

defined scope of work and that T.B./PNJV would: (1) provide payment for 

that work and (2) fulfill various construction site management obligations. 

17. United has fully performed its contractual obligations by substantially 

completing the labor and material requirements related to United’s defined 

scope of work. 
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18. T.B. and PNJV materially breached their contractual obligations to United in 

a number of previously specified ways (including but not limited to failing to 

fulfill payment obligations and failing to meet schedule management and 

coordination obligations).  

19. T.B. and PNJV’s material breaches have resulted in damages to United in 

the amount of at least $4,389,473.61. 

20. All conditions precedent to recovery by United on its breach of contract claim 

against T.B. and PNJV have occurred, been performed, or waived by T.B. 

and/or PNJV. 

Count 3: Quantum Meruit 

21. Plaintiff hereby incorporates by reference paragraphs one (1) through twenty 

(20). 

22. Alternatively, Plaintiff provided T.B. and/or PNJV with labor and materials 

related to the Project. United provided this labor and these materials for T.B. 

and/or PNJV’s benefit. Both T.B. and PNJV knew or should have known that 

United expected compensation for these services based on (among other 

things) the lengthy history of potential claim notices. Because United 

expected compensation, T.B. and/or PNJV’s acceptance of United’s labor and 

materials without payment has resulted in damages of at least $4,389,473.61. 

23. All conditions precedent to recovery by United on its Quantum Meruit claim 

against T.B. and PNJV have occurred, been performed, or waived by T.B. 

and/or PNJV. 
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Count 4: Payment Bond Claim 

24. Plaintiff hereby incorporates by reference paragraphs one (1) through twenty-

three (23). 

25. United provided Safeco, T.B./PNJV, and BBM with notice of its potential 

bond claim within ninety (90) days of completing work on the Project. This 

notice stated, with substantial accuracy, the amount of the potential claim. 

More than ninety (90) days (but less than one (1) year) has elapsed since 

United last completed work on the Project. 

26. All conditions precedent to recovery by United on its Payment Bond claim 

against Safeco have occurred, been performed, or waived by Safeco. 

Count 5: Attorney Fees and Interest 

27. Defendants’ failure to honor their obligations made it necessary for United to 

hire Sanderford & Carroll, P.C. (and the undersigned attorneys) to prosecute 

this claim. United previously presented this claim to all Defendants, or their 

duly authorized agents, more than thirty (30) days prior to filing this lawsuit. 

Therefore, United is entitled to recover its attorney fees pursuant to TEXAS 

CIVIL PRACTICE AND REMEDIES CODE Section 38.001. Additionally, United is 

entitled to recover pre- and post-judgment interest at the highest amounts 

provided by law (including but not limited to the Texas Prompt Payment Act, 

or Chapter 28 of the TEXAS PROPERTY CODE). 
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V. 

PRAYER FOR RELIEF 

WHEREFORE, United Forming, Inc., prays that Defendants T.B. Penick & 

Sons, Inc.; N-CAD, Inc. D/B/A Nordic Construction & Design; Penick/Nordic JV II; 

and Safeco Insurance Company of America be cited to answer and appear herein. 

Additionally United prays that upon final judgment, United: 

a. Have and recover at least $4,389,473.61. for Plaintiff’s breach of 
contract claim; 
 

b. Alternatively, have and recover at least $4,389,473.61. for United’s 
Quantum Meruit claim; 
 

c. Have and recover at least $4,389,473.61. for United’s Payment Bond 
claim; 
 

d. Together with interest, attorney’s fees and costs as alleged herein; 

e. And for all such other relief as is just and equitable. 

Respectfully submitted, 
 
SANDERFORD AND CARROLL, P.C. 
 
/s/ Brian K. Carroll   

      BRIAN K. CARROLL 
Texas Bar No. 24034363 

      Brian@txconstructionlaw.com 
Allen V. Wilson 
State Bar No. 24088655 
Allen@txconstructionlaw.com  
2110 Birdcreek Drive 
Temple, Texas 76502 
Telephone: 254.773.8311 
Facsimile: 254.773.9175 
 
Attorneys for Plaintiff 
United Forming, Inc. 
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