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February 27, 2018 

Andra Donovan  
General counsel 
Board of Education 
San Diego Unified School District 
4100 Normal St. 
San Diego, CA 92103 
 

Re: Does the District's Request for RFP  
Violate Competitive Bidding Statutes?   

 
Dear Ms. Donovan: 

 

I discuss below the straw-man and groundless assertions you have raised in responding to 
my February 23, 2018, letter.  

But first, I am puzzled why the General Counsel of a public entity would reverse herself 
in less than five hours whether to meet and discuss the legality of an agreement to transfer $200 
million of the public's assets. The only new factor between your first email near noon yesterday, 
when you agreed to meet, and your second email at 4:30 p.m., when changed your mind, was my 
suggestion that a board member be present. Your unwillingness to discuss these issues in the 
presence of a board member indicates another factor is at play.  

Core issue: The District's Proposed Construction of the District Central Office Violates the 
Public Contrac Code.  

Neither of your emails yesterday even mentions the Public Contract Code. Nor does 
either email articulate a legal theory why the Request for Proposals (RFP) should be excused 
from public bidding that (1) selects the builder for the District Central Office (DCO), (2) sets the 
purchase price for the DCO, and (3) authorizes new construction for the DCO. I discuss next 
your response or lack thereof to each sub-issue.   

Sub-Issue 1: The Proposed DCO Is a Public Work. 

Again, your emails fail to mention Public Contract Code § 22002(b) or articulate a legal 
theory why the RFP, which expressly provides for "new construction,"1

                                                 
1 "This exchange is anticipated to include the listed District Exchange Properties for suitable land and buildings 
(new construction or existing) to become the new District Central Office." RFP at 13.  

 would not be a public 
work.  



Page 2 of 4 
 

Sub-issue 2: The District's Process for Awarding the Contract to Construct the DCO Violates 
Subdivision 20111(b). 

Again, your emails fail to mention Public Contract Code § 20111(b) or articulate a legal 
theory why the RFP's contemplated "new construction" would be excused from competitive 
bidding.  

Sub-Issue 3: The District's RFP Also Violates Other Provisions of the Public Contract Code. 

I pointed out in my February 23 letter that the RFP seeks new construction without 
providing specifications required by various provisions in the Public Contract Code, including § 
10129. Again,  your emails fail to articulate a legal theory why the RFP complies with the  
Public Contract Code, e.g., § 10129,  despite failing to include specifications for the "new 
construction" contemplated by it.2

Sub-Issue 4: The District Must Comply with Subdivision 20111(b) Even Though It Pays for 
the Construction with Real Property Rather than Cash.   

  

You fail to address, much less distinguish,  East Bay Garbage Co. v. Washington 
Township Sanitation Co., 52 Cal.2d 708, 713 (1959) and Boydston v. Napa Sanitation Dist., 222 
Cal. App. 3d 1362, 1367 (1990). Both hold the competitive bidding statutes apply equally when 
a public agency pays with property rather than cash.  

Sub- Issue 5: Education Code §§ 17536 and 17537 Do Not Excuse the District from 
Compliance with the Public Contract Code. 

Once again you ignore the issue, the competitive bidding mandates in the Public Contact 
Code. You rely upon Education Code § 17536, but it does not excuse compliance with the Public 
Contract Code. To the extent relevant, Education Code § 17536 provides: "Any exchange… may 
be entered into without complying with any provisions in this code..." "This code" means the 
Education Code, not the Public Contract Code. Hence, your point is an irrelevant straw-man 
argument. 

Sub-Issue 6: The District's Prior Violations of the Competitive Bidding Statutes.   

               Your argument misstates the record, misstates the holdings of demurrers, and confuses 
the settlement filings with the holdings on the merits. I will return to this point soon.  

 Incidentally, in looking over the District's public bidding procedures, I do not find any 
language that complies with the judgment in the prior taxpayers' suit: "The Court has examined 
and ordered filed herein a document entitled 'Stipulation for Dismissal with Prejudice' providing 

                                                 
2 Id. 
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for procedures to be followed in the future (emphasis added)" Does the District now ignore its 
prior covenant and the mandate in the judgment? 

Sub-Issue 7: The District's Unlawful Delay in Releasing Records under the Records Act. 

               The District has frustrated Ms. Bonn's February 1, 2018, records request with 
groundless exemptions, delaying tactics, and conflicting statements. Since the records request 
was served on the District on February 1, the initial response was due no later than February 11. 
The District took no action on the request until I notified it on February 12 by email that I had 
not received a response. Its response on February 15 was four days after the time period had 
expired.  

In its response, the District's Legal Specialist, Jeffrey Day, committed the District to a 
second violation of the Records Act when he stated: "I anticipate we will have the responsive 
documents if any exist, [sic] prepared for you in twelve weeks." But on February 26, after your 
office received my February 23 letter, your office did its first flip-flop. Mr. Day's email stated: 
"Final Response:  Attached please find all non-privileged documents responsive to your request. 
 We will consider your request closed as of today's date and will update our records accordingly 
(emphasis added)." Later the same day, your office did a second flip-flop on the same point. 
Your email stated that "we will promptly provide you the rest when our review is complete," but 
this designates no time period for doing so and is thus another violation of the Records Act. So 
which is it: will you comply in 12 weeks, or have you closed Ms. Bonn's request, or will you 
release the records "promptly"? Please clarify so I know what course of action to take. Also, if 
you choose to release the records, I am requesting a rolling release.  

Sub-Issue 8: The District's Dissolution of the Excess School Property Advisory Committee 
and  Circumvention of the Education Code.  

Again, you respond with another straw-man argument. Simply put, the point is this: you 
have created an RFP that violates the Public Contract Code, because you cannot sell the three 
District properties to raise the funds to contract a new DCO without violating Education Code §§ 
17388 and 17464. You quibble on some points, but concede by silence that you cannot sell the 
three District properties without complying with Education Code Subdivisions 17464(b) through 
(e).  

Sub-Issue 9: The District's Failure to Obtain an Appraisal 

I find your response to this point most revealing. You claim the District chose not to 
obtain an appraisal, because the code does not require it. The RFP contemplates the transfer of 
three parcels of property with a probable value in excess of $150 million for a new DCO. Would 
it not be prudent to ascertain the value of the assets you propose to trade for the DCO?  Is the 
code the District's sole guideline for protecting the public? If there were a deadly virus afflicting 
school-age children, would you recommend the District take no action unless the code had a 
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mandate on point? No, I submit that common sense must play a role in your counseling of the 
Board. Failing to obtain an appraisal before transferring property worth in excess of $150 million 
falls woefully short of that standard.  

 Conflict of Interest?  

Instead of welcoming Ms. Bonn's points and addressing them, you have circled the 
wagons and clipped the telegraph lines. You first agree to discuss the issues, but then abruptly 
change your mind when I propose the clients be present.  

You are apparently ready to roll the dice whether the RFP will be declared void under the 
Public Contract Code in a month, six months, or when the DCO is half built. By failing to obtain 
an appraisal, you are also rolling the dice whether the District will receive fair value for the three 
properties it transfers. Unfortunately, taxpayers must cover your bets. The Legislature created 
taxpayers' suits so public officials would not waste taxpayers' funds in this way. Rather than 
embrace the policy underlying taxpayers' suits, you opine on Ms. Bond's motives for reminding 
you of your duties to the public.   

These facts point to another possibility: who recommended that the District go down this 
RFP path? In addition to defending the District, is your office also defending its 
recommendations to the District? I would suggest the District may wish to obtain the advice of 
independent counsel who is not burdened with a potential conflict of interest before transferring 
assets worth more than $150 millions to a third party under its Rube Goldberg RFP.   

Sincerely, 

 

Gary J. Aguirre 

 

 

 

 

cc:  John Lee Evans, Board Member; 
 Kevin Beiser, Board Vice President; 
 Michael McQuary, Board Member; 
 Richard Barrera, Board President; 
 Sharon Whitehurst-Payne, Board Member. 


