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PETITION FOR WRIT OF MANDATE 

 

respect to each party’s rights and duties regarding VOICE’s rights to access and review public records 

in a timely manner and without concern that such records may be delayed or obstructed from release 

or even destroyed, VOICE seeks a judicial determination regarding said rights and duties. 

38. A judicial determination is appropriate at this time and under these circumstances so 

that VOICE may ascertain and preserve its rights. 

THIRD CAUSE OF ACTION  

(INJUNCTIVE RELIEF)  

39. VOICE hereby incorporates by this reference the allegations of paragraphs 1 through 

38, inclusive, of this Petition and Complaint as though fully set forth herein. 

40. SDUSD’s refusal to perform its ministerial duties under the CPRA has and continues 

to cause VOICE irreparable harm in that VOICE is unable to perform its work as a news agency 

disseminating important information about local government to the regional community.  

41. A temporary restraining order, preliminary injunction and permanent injunction 

should issue directing SDUSD to halt any efforts to destroy public records upon reaching a year in 

age, and requiring SDUSD to comply with the requirement that it provide public records promptly as 

required under Government Code § 6253(b).  

42. VOICE is likely to prevail on the merits and establish that SDUSD by their actions, 

violated the CPRA and the record retention requirements found in the Education Code and Title 5 of 

the California Code of Regulations. 

43. VOICE has no plain, speedy and adequate remedy at law, in that unless SDUSD is 

enjoined by the court, as set forth herein, VOICE will lose credibility in the community (and much 

needed donations and grant funds) if it is not permitted to perform its sole corporate function – the 

gathering and dissemination of news.   

PRAYER FOR RELIEF  

WHEREFORE, VOICE PRAYS FOR JUDGMENT AS FOLLOWS: 

1. That the court immediately order SDUSD to abstain from the destruction of public 

records until this matter can be fully adjudicated.  

2. That the court order SDUSD to search and secure potentially responsive public records 
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LOUNSBERY  FERGUSON   
ALTONA & PEAK  LLP ESCONDIDO AND SAN DIEGO 

401 B Street, Suite 2030   
San Diego, CA  92101   

JOHN W. WITT, RETIRED Telephone  (619) 236-1201  

Facsimile  (619) 236-0944  

www.LFAP.com   
   

 

Felix Tinkov Direct: (619) 887-6471 
Partner Email:  FMT@LFAP.com 
 

 

 

June 20, 2017 

 

 

Andra Donovan, General Counsel 

San Diego Unified School District Legal Services 

4100 Normal Street, Room 2148 

San Diego, CA 92103  

 

RE: July 1, 2017 District Email Retention Policy  

 

 

Ms. Donovan: 

 

As you know, this firm represents Voice of San Diego.  We have recently learned that, 

effective July 1, 2017, San Diego Unified School District intends to implement a new policy which 

will result in the destruction of all of the agency’s emails older than six months.  We are also in 

possession of your June 9, 2017 direct response1 to Californians Aware (“CalAware”) demand that 

this policy be rescinded. In that response, you explain that the Board Trustees (and by extension, 

the public) will have no opportunity to voice their concerns regarding this new policy until after 

the millions of public records are irrevocably deleted.  It is our hope that this response is not final 

as it speaks to greater issues of transparent governance and ensuring that a democratic process is 

employed before transformative unilateral decisions are implemented.  Moreover, we believe this 

new policy is likely to put the District in legal jeopardy, wasting considerable taxpayer funds, 

when practical solutions exist for maintaining public records in unlimited fashion at less, or no, 

expense to the District.  Below, we take up your response to CalAware to shine a light on the 

inequities and inconsistencies in the new email destruction policy.  We have also copied the 

Trustees on this correspondence to ensure that these elected officials understand what 

administrative staff intend. 

 

We begin with your statement in the June 9, 2017 correspondence to CalAware providing, 

without citation, that “mundane communications between employees… do not rise to the level of 

a “record” as that term is defined by law.”  This is wholly inaccurate and contrary to the law. Public 

records are defined as “any writing containing information relating to the conduct of the public’s 

business prepared, owned, used, or retained by any state or local agency regardless of physical 

                                                 
1 For your convenience, we include your response to CalAware as Attachment “A” to this correspondence. 
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form or characteristics.” Govt. Code §6252(e).  A writing is defined as “any handwriting, 

typewriting, printing, photostating, photographing, photocopying, transmitting by electronic mail 

or facsimile, and every other means of recording upon any tangible thing any form of 

communication or representation, including letters, words, pictures, sounds, or symbols, or 

combinations thereof, and any record thereby created, regardless of the manner in which the record 

has been stored. (Emphasis added.) Govt. Code §6252(g); see also City of San Jose v. Superior 

Court, 2 Cal.5th 608, 618.  Thus, emails, notwithstanding their mundanity, are public records.   

 

Similarly, the California Code of Regulations specifically defines “records” as “all records, 

maps, books, papers, and documents of a school district required by law to be prepared or retained 

or which are prepared or retained as necessary or convenient to discharge of official duty.” 

(Emphasis added.) 5 CCR §16020(a).  Whether necessary, or simply convenient, all emails 

concerning school-related activity are, in fact, records.  The intent to safeguard the public’s keen 

interest in better understanding how its government operates is clear. Govt. Code §6250.  Your 

comments dismissing emails as not records is an affront to the public and displays a stark 

indifference to the law likely to result in calamitous consequences for the District.  We urge you 

to reconsider your position. 

 

Your correspondence to CalAware also provides that the District “currently spend[s] 

millions of dollars on server space to store such email exchanges, which have no value to anyone 

beyond the sender and recipient.” In common parlance, where one states that “millions of dollars” 

are spent, that would mean at least two million dollars or more are at issue.  We have reviewed the 

District’s expenses on email storage, provided by the District’s spokesperson to our media partner, 

NBC San Diego, and found that your statement is wholly inaccurate.2  The trend line for the 

District’s IT services relating to email storage, amongst other things, is downward with 

significantly lower costs in each of the last two years (declining nearly 11% in that span).  

Moreover, not only does email storage not cost the District at least two million dollars as you posit, 

the cost of email storage, a single component of a much larger IT budget does not even approach 

one million dollars annually.  It is commonly understood that email storage gets less expensive 

each year as the cost of electronics decreases, while capacity concurrently increases, making your 

exaggerated position on the District’s email expenses all the more surprising. Further, the District 

is apparently aware that free, unlimited email storage, along with online search functionality, is 

available to it – more on this below – such that no software, hardware or staff expense would be 

required at all. See Mr. Sharp’s June 15, 2017 12:03 PM response in Exhibit “B.”   

 

Your June 9, 2017 correspondence to CalAware also provides that the “district is facing 

over a million dollars in new storage expenses this fall.”  This statement is wholly untrue as 

                                                 
2 According to the District’s own calculations, $782,621 was spent in school year 2015-2016, $750,272 in 2016-

2017, and $669,809 is projected to be spent for 2017-2018 on a variety of information technology (“IT”) services, 

inclusive of email storage.  We include the District communications with NBC San Diego on the topic as Exhibit 

“B”. 
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evidenced by the District’s own acknowledgment that next year’s budget for email storage (again, 

amongst a variety of other services) will total $669,809. While we suggest means to avoid virtually 

all expense for unlimited storage below, your statement is, once again, without citation or basis.  

We have searched the District’s website for evidence of a request for proposals for email storage 

for the upcoming year and found none, leaving us to question the basis for your statement.  If we 

are incorrect, we invite you to provide evidence to the contrary.  In fact, by way of this letter we 

pose this as a formal Public Records Act request to show any records of such efforts to implement 

new email storage costing over a million dollars to begin in Fall 2017.  If this information does not 

exist, or has not been vetted, we must again urge you to reconsider your position on the destruction 

of emails over six months.  

 

Given the fiscal misstatements in your response to CalAware, we can only conclude that 

cost is not the driver behind this new policy to destroy public records, but rather that it is 

administrative staff’s blatant attempt to avoid transparency and skirt the law.  Leading us to this 

determination are your own words.  Your CalAware response concludes that the millions of emails 

to be destroyed “have no value….”  This brings to mind the old saw that “One man’s trash is 

another man’s treasure.”  Having not reviewed each email’s content, it is troublesome that you 

would make such a blanket statement.  What is more, your subjective determination that millions 

of public records hold no value cannot stand – a single person, including a public official, ought 

not conclude what is, or is not, of value to the entirety of the public, nor make such a decision a 

priori for all future emails to be generated, but which would be destroyed under this policy. The 

value, or lack thereof, of public records’ content is not a basis for withholding or obstructing 

access. Govt. Code §6255. We again, urge you to reconsider your position. 

 

Further, in your June 9, 2017 correspondence to CalAware, you state that the purpose of 

deleting these emails “is not to reduce transparency, but to relieve the burden on District servers 

and to increase [the District’s] response time for public records requests3 by eliminating the need 

to search through them.” (Emphasis added.) We recognize that the District often decries its email 

server equipment as the basis for the extraordinarily lengthy response periods that follow virtually 

every Public Records Act request posed, at times denying records altogether because of equipment 

and/or software failures. Rather than upgrade relatively inexpensive servers, the District opts 

instead to destroy potentially invaluable public documents so there is less strain on old equipment.  

This is illogical and impractical.  Electronics must be replaced from time to time, and new 

                                                 
3 It is our hope the District did not intend to state that its goal was to increase the response time for public records 

requests as this would run counter to the law which does not permit a public agency to delay the inspection of records.  

See Govt. Code §6253(d).  Though, we must admit the District’s practices over the last few years are indicative of a 

disregard for the public’s rights under the Public Records Act, it is shocking to see such statements come to light 

reflecting the truth on the ground.  The District’s degenerative stance towards responding to Public Records Act 

requestors’ questions, extensive and worsening delays in providing responsive documents and, at times, the complete 

denial of responsive records in the District’s possession we have observed over the course of the last few years do not 

paint the picture of a public agency aiming to meet the requirements of the law.  Evasion and misdirection only work 

for so long. 
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equipment is virtually always more powerful and less expensive than that which it replaces. There 

can be no doubt the District’s existing servers will need to be replaced at some point going forward.  

We urge the District to do so now, if this is truly the basis for this new record destruction policy – 

the cost of doing so is relatively small when compared to the public’s trust on such things as 

budgetary, disciplinary and educational goals and achievements.    

 

Moreover, we know from prior experience with the District (and its own statements) that 

it stores its email using Microsoft Exchange servers.  Our research indicates that Microsoft offers 

school districts, inclusive of all teachers, staff and students, free unlimited email and file storage, 

inclusive of a secure, web-based Microsoft Exchange service,4 which could likely be implemented 

seamlessly given the District’s existing infrastructure.  Switching to this service potentially 

represents an extraordinary cost savings, as well as the ability to avoid the need for future onsite 

server replacement and IT management of failing, old equipment.  There is simply no viable reason 

why the District cannot follow in the footsteps of larger school districts, like Los Angeles Unified,5 

in switching over to this service completely, to reduce costs, improve productivity across the board, 

and store emails and files without limit.  Rather than destroy the public’s opportunity to understand 

how its government conducts the people’s business, we suggest the District reflect on alternatives 

which are likely to produce a better, more cost-effective result for all involved. 

 

 Given the legal and practical inconsistencies and inequities posed by the District’s policy 

on email destruction, we cannot sit silently by.  This new email destruction policy merely acts as 

a thinly veiled effort to avoid public scrutiny, completely at odds with the intent of the Public 

Records Act as well as Title 5 of the California Code of Regulations. We only hope the District 

pulls itself back from this abyss before it is too late to avoid a legal challenge. 

 

Sincerely, 

 

 

 

Felix Tinkov  

LOUNSBERY FERGUSON ALTONA & PEAK, LLP 

 

cc:  Cindy Marten, Superintendent (cmarten@sandi.net) 

 Richard Barrera, Board President and Trustee (rbarrera1@sandi.net) 

Kevin Beiser, Board Vice President and Trustee (kevinbeiser@sandi.net) 

Dr. Sharon Whitehurst-Payne, Trustee (swhitehurst-payne@sandi.net) 

Dr. Michael McQuary, Trustee (mmcquary@sandi.net) 

Dr. John Lee Evans, Trustee (johnleeevans@sandi.net) 

                                                 
4 https://products.office.com/en-us/academic/compare-office-365-education-plans.  
5 http://www.techwire.net/news/lausd-use-microsoft-office-365-email-cloud.html.  

https://products.office.com/en-us/academic/compare-office-365-education-plans
http://www.techwire.net/news/lausd-use-microsoft-office-365-email-cloud.html






-----Original Message----- 
From: Sharp Andrew [mailto:asharp@sandi.net]  
Sent: Monday, June 19, 2017 10:48 AM 
To: Walsh, Lynn (NBCUniversal) 
Cc: Devine, Rory (NBCUniversal, KNSD) 
Subject: Re: NBC 7, Questions about server/IT 
 
Hi Lynn. I’m sharing what IT shared with me for background - below. I think we should probably have 
you talk with Greg again if you have additional questions. Just me know if you’d like us to arrange. 
Thanks! - Andrew 
 
 
Some answers from IT: 
 
The infrastructure utilized to support an organization the size of San Diego Unified is significant.  While 
this involves the costs of servers, it also includes staff time, network bandwidth, cooling, electricity, 
disaster recovery and additional costs.  The district's Information Technology department has made 
significant efforts to reduce costs and seek greater efficiencies.  These efforts have included the 
reduction of software costs, server virtualization, and the use of cloud-based solutions like G-Suite and 
Office 365 when they are appropriate and serve the needs of our students, staff and 
community.  Simultaneously, students and staff are creating more digital resources and becoming 
increasingly reliant upon digital media and resources.  We expect this growth to continue, and we will 
evaluate and employ strategies that maximize and support student outcomes. 
 
 
The facts were accurately reported by NBC as to the expected savings over time (in the millions: 
http://www.nbcsandiego.com/investigations/SDUSD-Change-in-Email-Retention-Policy-Sparks-
Controversy-428541743.html. Technology is constantly evolving and aging, and the expected savings 
discussed with NBC are in regard to future infrastructure upgrades and refreshes.  For example, if we 
continue the current email practices, the data requirements will lead to significantly higher 
infrastructure and support costs.  More extensive use of Gmail within G-Suite and Office 365 mail are 
options that are under consideration within the multi-year application evaluation cycle.  At present, the 
district continues to host email on site and run Microsoft Exchange as it has proven to have the feature 
sets that best support our organization and student learning outcomes. 
 
 
 
 
 
Andrew Sharp 
 
Chief Public Information Officer 
San Diego Unified School District 
Office: 619-725-7505 
 
Note: If you’re a member of the media on deadline, please contact our Communications Office at 
communications@sandi.net <mailto:swinet@sandi.net> or 619-725-5578 (After hours, call 619-381-
7930)  

mailto:asharp@sandi.net
http://www.nbcsandiego.com/investigations/SDUSD-Change-in-Email-Retention-Policy-Sparks-Controversy-428541743.html
http://www.nbcsandiego.com/investigations/SDUSD-Change-in-Email-Retention-Policy-Sparks-Controversy-428541743.html
mailto:communications@sandi.net
mailto:swinet@sandi.net


 
 
 
 
 
 
 
 
On 6/19/17, 10:31 AM, "Walsh, Lynn (NBCUniversal)" <Lynn.walsh@nbcuni.com> wrote: 

Thanks, Andrew -- finally having a chance to look at this. I have a couple of follow-up questions: 
 
When you say the "cost over the last three years is..." What is represented in that cost? Is that cost for 
servers themselves? Maintenance? The salary for employees working/maintaining the servers? 
 
To clarify: The district is taking advantage of free server storage space through the Office 365 Education 
ES, correct? 
 
Assuming that is correct, then why is there a need for in-house servers? Why couldn't all of the 
information be transferred to the free option provided by Office 365 Education ES? 
 
Thanks and fell free to call me too if that is easier. 
 
Lynn 
 
 
Lynn Walsh 
Executive Producer, NBC 7 Investigates 
o 619.578.0578 | c 614.579.7937 
9680 Granite Ridge Drive, San Diego CA 92123 
 
 
 
-----Original Message----- 
From: Sharp Andrew [mailto:asharp@sandi.net] 
Sent: Thursday, June 15, 2017 12:03 PM 
To: Walsh, Lynn (NBCUniversal) 
Cc: Devine, Rory (NBCUniversal, KNSD) 
Subject: Re: NBC 7, Questions about server/IT 
 
Hi Lynn. Below is what we got back from IT. Please let me know if this sparks any follow up questions 
from folks over there. Thanks! 
 
 
The District operates the servers that host our data. We run Microsoft Exchange, and the data are 
stored along with all other District files.  The rapid expansion of learning demonstrated through digital 
mediums has increased the space requirements. 

mailto:Lynn.walsh@nbcuni.com
mailto:asharp@sandi.net



