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Respondent. 
Hearing Date: April 15, 2019 
Time: 8:30 a.m. 
Dept.: NC-28 
Judge: Hon. Earl H. Maas Ill 

[Petition filed: April 10, 2019] 

Respondent CITY OF ENCINITAS, a municipal corporation (hereinafter "City"), hereby 

submits its Memorandum of Points and Authorities in Opposition to the Ex Parte Application for 

Issuance of a Temporary Restraining Order ("TRO") filed by Petitioner DR. DON McPHERSON 

(hereinafter "Petitioner") as follows: 

I. 

SUMMARY OF ARGUMENT 

Petitioner's request for a TRO to halt or otherwise delay the project review process for the 

proposed Portofino Hotel development currently before the City's Planning Commission is not a 
RESPONDENT CITY'S MEMORANDUM OF POINTS & AUTHORITIES IN OPPOSITION TO 
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statutory remedy available to petitioner under the California Public Records Act ("CPRA"). 

Moreover, there has been no CPRA violation as the City followed its statutory requirements and 

produced documents in its possession responsive to petitioner's initial CPRA request and follow

up inquiries. Most importantly, petitioner cannot show that any documents, in addition to those 

already produced, were improperly withheld by the City. Therefore, City asks this Court to deny 

Petitioner's ex parte request for issuance of a TRO. 

II. 

ARGUMENT 

A. THIS COURT HAS NO STATUTORY AUTHORITY UNDER THE CPRA TO 

HALT OR OTHERWISE DELAY THE CITY'S ON-GOING PORTOFINO HOTEL 

DEVELOPMENT PROJECT REVIEW PROCESS: 

The CPRA establishes a special, expedited judicial process to resolve disputes over the 

public's right to inspect or receive copies of public records. Gov 't. Code Sections 6258 & 6259. 

In this process, the requesting party may ask a judge to enforce their right to inspect or receive a 

copy of any public record in the public agency's possession, custody or control. Gov 't. Code 

Section 6258. While the CPRA statute authorizes a court to order the disclosure of documents or, 

if a statutory exemption is claimed, conduct an in camera review of the disputed documents to 

resolve the matter, nowhere in the CPRA statute is this Court authorized to issue a TRO to halt or 

otherwise delay an on-going project review process, such as the proposed Portofino Hotel 

development, currently before the City. 

Petitioner's ex parte request is, therefore, nothing more than a blatant attempt to "hijack" 

this project review process at its inception, while it is still pending before the City's Planning 

Commission, without first participating in that process, making an evidentiary record, appealing to 

the City Council from the Planning Commission's ruling (if necessary), and waiting for the 

Council's final action before filing a writ petition in the Superior Court. By participating in this 

process, petitioner can address his Petition' s stated concerns that he "understand how [his] 

government operates", has an "understanding [of] the mechanics of the [project] proposal", and 

assure that he will be able "to analyze the scope of the project in a thoughtful and holistic manner." 
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See, Petitioner's Verified Petition ("Petition"), paras. 4 & 5. More importantly, petitioner can be 

also assure that he will have complied with the legal requirement that he exhaust all of his 

administrative remedies before deciding whether or not to challenge any final action taken by the 

City on the project. 

Absent such statutory authority under the CPRA, therefore, this Court should deny 

petitioner's ex parte request. 

B. THE CITY DID NOT IMPROPERLY WITHHOLD RECORDS AND, IN FACT, 

PRODUCED ALL AVAILABLE RECORDS IN ITS POSSESSION RESPONSIVE 

TO PETITIONER'S INITIAL CPRA REQUEST & FOLLOW-UP INQUIRIES: 

1. The City Responded in Writing to Petitioner's CPRA Request and Did Not 

Improperly Withhold Anv Public Records: 

Gov 't. Code Section 6253(c), a part of the CPRA, states, in pertinent part, as follows: 

( c) Each agency, upon a request for a copy of records, shall, within 10 days from 
receipt of the request, determine whether the request, in whole or in part, seeks 
copies of disclosable public records in the possession of the agency . . . In unusual 
circumstances, the time limit prescribed in this section may be extended by written 
notice by the head of the agency or his or her designee to the person making the 
request, ... 

Gov 't. Code Section 6253 (c) . 

The City responded, in writing, to petitioner' s CPRA request, made pursuant to Gov 't . 

Code Section 6253(c), and otherwise informed petitioner in writing that additional time would be 

needed. Initially, an extensive public records search had to be performed because, as stated in 

Petitioner' s counsel ' s initial CPRA request, he asked for any and all City records related to the 

project '"including those which may have arisen prior to the City' s incorporation" which, as this 

Court may know, occun-ed in 1986. See, accompanying Declaration of Assistant City Clerk 

Claudia Bingham ("Bingham Declaration"), para. 2.· Thereafter, the City produced 758 pages of 

records in response to petitioner' s CPRA request and, in response to petitioner' s follow-up 

inquiries, an additional 14 page letter was produced followed by a statement indicating that the 

City's Planning Department had no further records to produce. Bingham Declaration, para. 2. 
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At no time, therefore, did the City ever withhold any records from petitioner claiming them 

to be "exempt" from disclosure pursuant to Gov 't. Code Section 6255. Bingham Declaration, para. 

3. For this same reason, no written explanation for withholding records, as required by Gov 't . . 

Code Section 6255, ever needed to be provided by the City. Id., para. 3. 

2. The City Produced All Public Records Responsive to Petitioner's CPRA Request 

& Follow-Up Inquiries: 

Despite the City's responsiveness, in his ex parte papers, petitioner's counsel speculates in 

his supporting declaration that, knowing that he had sent correspondence to the City after March 

2018, he "understood that the City had not provided the full complement of responsive public 

records" to petitioner's original January 29, 2019 request. Tinkov Declaration, para. 6. Moreover, 

he further implies in his declaration that the City was deliberately misleading him when it 

produced records "referring to a different coastal hotel" and that "virtually" all communications 

related to the project suspiciously stopped around the March 2018 timeframe. Tinkov Declaration, 

para. 5. 

a. The City's 30 Day E-Mail Retention Policv Allows for the Automatic Disposal of 

Non-Essential Records: 

It should be noted, however, that the City maintains a so-called "30 Day E-Mail Retention 

Policy" that allows for the automatic disposal of email correspondence deemed by any Staff 

member not to be needed for retention to conduct business or otherwise required to be retained by 

law. A true and correct copy of this E-Mail Retention Policy, enacted as part of the City's 

Administrative Manual effective June 28, 2011, is attached to the accompanying Bingham 

Declaration, identified as Exhibit "A" therewith, for this Court's review. Bingham Declara1ion, 

para. 4. 

The CPRA is not a records retention statute nor does it prescribe what type of information a 

public agency may gather or keep. Los Angeles Police Dept. v. Superior Court, 65 Cal.App.3d 

661, 668 (1977). The CPRA's sole function is to provide access to public records. Id. In addition, 

the retention statutes (codified in Gov 't Code Sections 34090, et seq.) do not provide a specific 

retention_12eriod for e-mails, te. xts or other forms of social media. Thus. many of the alleg~d 
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1 "missing" documents, including e-mail correspondence between petitioner, his counsel, and the 

2 City that petitioner and his counsel specifically reference in their declarations, and insists are being 

3 improperly withheld by the City, simply no longer exist. 

4 b. With a Project Re-Submittal Involving Significant Changes, Staff Practice Is To 

5 Dispose of Records Referencing the Earlier Project Design: 

6 Moreover, as stated in the accompanying Declaration of Associate Planner Todd Mierau 

7 ("Mierau Declaration"), after the City's Planning Commission first reviewed the Portofino Hotel 

8 development proposal and expressed concerns suggesting design revisions to address parking and 

9 traffic issues, a project re-submittal including significant design changes was submitted to the City 

10 in August 2018. See, Mierau Declaration, para. 2. These project changes included a reduction 

11 from 46 to 35 rooms, corresponding changes to available parking, the addition of a rooftop pool, 

12 and a newly-proposed restaurant feature incorporated into the building. Id., para. 2. This project 

13 re-submittal, therefore, explains the ''different coastal hotel" reference made by petitioner' s 

14 counsel in his declaration. See, Tinkov Declaration, para. 5. 

15 As the Mierau Declaration states, it is the City's "typical" practice upon receipt of a project 

16 re-submittal (especially one involving significant design changes), that all previous plans, 

17 elevations, renditions, c01Tespondence and/or notes discussing or critiquing the earlier project 

18 design be disposed of by the City's Planning Staff. In this way, Staff avoids any confusion or 

19 misunderstanding as to the new project's features, vis-a-vis the previous project design, as it 

20 proceeds through the project review process. Mierau Declaration, para. 3. It is for this reason that 

21 little, if any, records still exist of the project as it was originally conceived and explains why the 

22 City no longer possesses records as far back in time as petitioner requests. Mierau Declaration, 

23 para. 3. In fact, once the project re-submittal was made specifically responding to design concerns 

24 raised in the Planning Commission's initial review, no other records have been filed with the City 

25 in this matter that have not already been produced to petitioner. Id. , para. 3. 

26 "[I]t is long settled that the failure of an agency to tum up [documents] in its search does 

27 not alone render a search inadequate. Rather, the adequacy of a [CPRA] search is generally 

28 determined not by the fruits of the search._]2y.t by the appropriateness of the methods used to carry 
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out the search." Community Youth Athletic Center v. v. City of National City, 220 Cal.App.41h 

1385, 1426 (41
h Dist., 2013). Obviously, while petitioner may be unhappy with what he perceives 

to be a minimal amount of records produced, that in and of itself does not constitute a CPRA 

violation. Id. 

Clearly, although it extended beyond the 10-day statutory period by three days (which 

included a Friday that the City was closed), the City, in good faith, produced all records in its 

possession following the project design re-submittal identified in petitioner' s January 29, 2019 

CPRA request. Bingham Declaration, paras. 2-3; Mierau Declaration, para. 2-3. Petitioner, 

however, is somehow convinced that additional documents must still exist. If petitioner was 

unhappy with the volume of records produced, or believes that such records were being improperly 

withheld, petitioner needs to face the fact that perhaps any alleged additional missing records 

simply do not exist. 

3. Because the City Claimed No Statutory Exemption, and Otherwise Produced All 

Available Records In Its Possession As Requested, Petitioner Is Not a "Prevailing 

Party" Entitling It to An Award of Attorney's Fees & Costs: 

A CPRA plaintiff does not qualify as a "prevailing party" under the statute merely because 

the defendant disclosed records sometime after the CPRA action was filed. Pacific Merchunt 

Shipping Ass 'n. v. Board of Pilot Commissioners, 242 Cal.App.4111 1043, 1053-1054 (2015). 

In Rogers v. Superior Court, 19 Cal.App.4th 469, 482-483 (1993), for example, fees were denied 

because the agency had voluntarily disclosed records in response to the pertinent request, and 

additional docwnents were produced after the lawsuit was filed, because an additional city 

department had to be searched. CPRA-based attorney's fees were also denied where a pre-

litigation document production was delayed due to absence of critical personnel needed to conduct 

the search. Motorola Communication & Electronics, Inc. v. Department of General Services, 55 

Cal.App.4th 1340, 1345-1346 (1997). 

Here, public records were consistently produced by the City in response to petitioner's 

initial CPRA request and numerous follow-up inquiries. The City always replied with a production 

RESPONDENT CITY'S MEMORANDUM OF POINTS & AUTHORITIES IN OPPOSITION TO 
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1 or indicated in writing that additional time to produce the requested documents was needed. 

2 Moreover, the City never claimed a statutory exemption. 

3 Because the City did not improperly withhold any records, nor intentionally did so, this 

4 Court should not award costs and attorney's fees to petitioner under CPRA Section 6259(d). 

5 III. 

6 CONCLUSION 

7 Based upon the foregoing, City requests that this Court deny petitioner's ex parte 

8 application for issuance of a TRO. 
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10 Dated: April .lL, 2019 
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Attorneys for Respondent 
CITY OF ENCINITAS 
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CITY OF ENCINITAS and DOES 1-10; 

Respondent. 

DECLARATION OF ASSISTANT CITY 
CLERK CLAUDIA BINGHAM IN 
OPPOSITION TO PETITIONER'S EX 
P ARTE APPLICATION FOR ISSUANCE 
OF A TEMPORARY RESTRAINING 
ORDER 

Hearing Date: April 15, 2019 
Time: 8:30 a.m. 
Dept.: NC-28 
Judge: Hon. Earl H. Maas III 

[Petition filed: April 10, 2019] 

I, CLAUDIA BINGHAM, declare and state as follows: 

1. I am the Assistant City Clerk with the City of Encinitas ("City"), the named 

Respondent in the above-entitled litigation, and have held that position at all relevant times 

mentioned herein. I have approximately 19 years' of professional experience working in the 

City Clerk's Department and have worked a total of 19 years in this field. I am intimately familiar 

with the requirements of the "California Public Records Act" ("CPRA") including the processing 

of citizen's requests for public records. Part of my job duties included preparing the City's 
1 

DECLARATION OF CLAUDIA BINGHAM IN SUPPORT OF RESPONDENT CITY'S OPPOSITION TO 
PETITION FOR WRIT OF MANDATE 
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response to the CPRA requests submitted by petitioner and/or his counsel related to the proposed 

Portofino Hotel project application ("Project") which is the subject of this litigation. The 

following facts are based on my own personal knowledge except for those matters which are based 

upon information and belief. If called upon as a witness, I could and would testify competently 

thereto. 

2. On February 11, 2019, in response to Attorney Tinkov's January 29, 2019 CPRA 

request on behalf of petitioner, I responded, in good faith and in writing, to petitioner's request 

infonning him that additional time would be needed. Initially, an extensive public records search 

had to be performed because Mr. Tinkov asked for any and all City records related to the project 

"including those which may have arisen prior to the City's incorporation" which occuned back in 

1986. On February 14, 2019, I mailed out 758 pages ofrecords to Mr. Tinkov which I copied onto 

a CD. On March 20, 2019, in response to Mr. Tinkov's follow-up inquiry, an additional 14 page 

letter subsequently provided to me by the Planning Department was also sent to Mr. Tinkov. On 

March 28, 2019, I provided Mr. Tinkov with a written statement indicating that, as per Todd 

[Mierau] of the City's Planning Department, no further records existed. 

3. At no time, did I ever withhold any records from petitioner or his counsel claiming 

them to be "exempt" from disclosure. For this same reason, no written explanation for 

withholding records, as required by Gov 't. Code Section 6255, ever needed to be provided by me. 

4. The City maintains a so-called "30 Day E-Mail Retention Policy" that 

allows for the automatic disposal of email correspondence deemed by any Staff member 

not to be needed for retention to conduct business or otherwise required to be retained by 

law. A true and correct copy of this E-Mail Retention Policy, enacted as part of the City's 

Administrative Manual effective June 28, 2011 , is attached hereto, identified as Exhibit 

"A", to this Declaration. 

\ \ \ 

\ \ \ 
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I declare under penalty of perjury pursuant to the laws of the State of California that the 

foregoing is true and correct. Executed on this { l "'-day of April, 2019 in Encinitas, California. 

By:~Dd:lo..M~~~.........,,~-¥~:::::::.;!::::::::::::::::=
Claudia Bingham, Assist 

3 
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5.0 E-MAIL . 

5.1 Policy 

E-mail is intended for City-related purposes only. All e-mail communications 
regarding City business are the property of the City of Encinitas. The City 
reserves the right to retrieve and make proper and lawful use of any and all 
communications transmitted through the e-mail system. The City respects the 
individual privacy of its employees. However, an employee cannot expect 
privacy rights to extend to work-related conduct or the use of City-owned 
equipment or supplies. Consequently, e~mail users shall have no reasonable 
expectation of privacy in communications sent over the e-mail network as e-mail 
communications are not confidential. · 

5.2 Provisions 

5.2.1 All messages transmitted over the e-mail system should be limited to 
those which involve City business activities or contain information essential 
to its employees for the accomplishment of City-related tasks. · 

5.2.2 E-mail messages shall not be kept, either electronically or in hard 
copy, urlleSs reterilionis req-u1red -by law or where its -retention would serve a _· 

'"'---- . - --
useful purpose for the City. E-niail does not become a public record under 

. tne Public Records Act when ~they are intended for ·a temporary purpose and 
aredlscarded after the purpose is achieved. Care should be taken that no 

~·e-mails are retained unless they are meant to be official records. By keeping 
them, they would be "retained in the regular course of business" and should 
be held as a public record, subject to a 2-year minimum retention. as well 
considered discloseable as a public record. 

Please note: e-mails that are retained in electronic folders or in hard copy 
and are not intended for temporary purposes may be public records and 
should follow the City's retention schedule in terms of how long the records 
may be kept pursuant to legal requirements. It is important to organize 
these records chronologically to easily determine which records have 
reached their legal retention and should be destroyed. Consult your 
Department's copy of the City's retention schedule for the appropriate legal 
retention requirements. · 

5.2.3 Users of e-mail are solely responsible for the management of their 
mailboxes. All computer users must review e-mail at least weekly and any 
permanent e-mails that are needed for City business should be filed · 
appropriately either in a separate e-mail folder, network location, or printed 
out and filed in the appropriate subject file. 



Official City Record, as defined below: 

E-mail messages and any attachments, regardless of format, will be considered 
an official record if it: 

a. is created or received in connection with official business; and . 
b. documents the formation and implementation of City ·policies ·and 

decisions; and/or 
c. initiates, authorizes or completes a transaction of official City 

business. 

Official Record e-mails shall be printed as a hard copy and filed in accordance 
with the City's Records Retention Policy. Individuals who are the sender or take 
final action on official City business, based on the criteria above, will be the 
person responsible for printing and filing it accordingly. Persons responsible·for 
a particular program or project file shall be responsible for retaining all e-mail 
they send or receive related to that program or project. 

Employees are responsible for the management of their mailboxes. Users shall 
keep their.lnbox and Sent Items mail folders free of aged e-mail. The automated 
mailbox management policy is as follows: 

- All items in the lnbox and Sent Items folders are moved to the Deleted 
Items folder after 30 days . . 

- Items in the Deleted Items folder are permanently deleted after 30 days. 
- A warning will . be sent to the user when the storage size of their mailbox 

approaches 200 Mb. 
- If the mailbox continues to grow beyond 200 Mb, the user will not be able 

to send or receive e-mail. 

Note: After 30 days, e-mail in the lnbox or Sent Items folders will be 
automatically sent to the Deleted Folder where it will be retained for an 
additional 30 days until deleted from folders. · 

It is the responsibility of individual employees and their Department Heads to 
determine if e-mail is an Official City Record which must be . retained in 
accordance with the City's Record Retention Policy. The City Clerk will assist in 
making such a determination. Employees are encouraged to delete documents 
which are not otherwise required to be kept by law or whose preservation is not 
necessary or convenient to the discharge of their duties or the conduct o~ the 
City's business. 

The City periodically receives requests for inspection or production of documents 
pursuant to the Public · Records Act as well as demands by subpoena or court 
order for such documents. In the event such a request or demand is made for e-



mail, and an individual has also kept copies of official correspondence on their 
computer after the two-year retention period, once he/she becomes aware of the 
request or demand, shall use his/her best efforts, by any reasonable means 
available, to preserve any e-mail which is in existence until it is determined J 
whether such e-mail is subject to preservation, public inspection or disclosure. 

If individual Council Members receive an e-mail they deem to be an official 
record, i.e., general correspondence, they will retain these e-mails in electronic 
format. Electronic folders will be set up to assistin determining the two-year 
retention of general correspondence received by Council Members. As with all 
users, the City Clerk will contact all Council Members at the end of each year to 
notify them that electronic correspondence, after a two year legal . retention 
requireme_nt, should be reviewed and a decision made as to further retention or 
destruction. · 

5.4 Confidentiality 

While the E-Mail System provides for the sending of material referred to as 
PRiVATE, users must be aware that such communications are accessible to 
certain employees of the City who have the responsibility to monitor and control the · 
computer programs of the City. As with all computer systems, there is also the 
possibility of unauthorized access by people for whom the communication was not 
intended. Therefore, use of this capability must be exercised with appropriate 
caution. · 

It is a violation of this City policy for an employee, including system administrators, 
supervisors, or programmers to use the electronic mail and computer systems for 
purposes of satisfying idle curiosity about the affairs of"others, with no substantial 
business purpose for obtaining access to the files or communications of others. 
Abuse of authority by accessing E-mail is prohibited. Casual browsing through files 
for their own amusement would be an example. Employees found to have 
engaged in such "snooping" may be subject to disciplinary action consistent with 
City policies. 

5.5 Training 

Training on E-mail will be administered by the Information Technology Division. 
Employees should contact the Information Technology Division or their point of 
contact person if they have any questions. 

5.6 Inappropriate Uses of E-Mail 

The following E-Mail uses are inappropriate and will not be tolerated: 

- Any private, profit-making activity such as "for sale" notices and want ads. 



- -- -· ·-- - - -- ··---------------

- Support or opposition to campaigns for candidates for elected offices or 
ballot measures. 

- . Messages of a religious nature or promoting or opposing religious beliefs are 
not allowed. 

- Language which is insulting, offensive, disrespectful, demeaning, or sexually 
suggestive is not tolerated. 

- Harassment of any form, sexual or" ethnic slurs, obscenities, or any 
representation of obscenities, is not tolerated. 

The above restrictions and those listed in Section 3 of this policy are illustrative and 
are not intended to be exhaustive or aff .. inclusive. 
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CASE NO.: 37-2019-00018579-CU-WM
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DECLARATION OF TODD MIERAU IN 
OPPOSITION TO PETITIONER'S EX 
PARTE APPLICATION FOR ISSUANCE 
OF A TEMPORARY RESTRAINING 
ORDER 

Hearing Date: April 15, 2019 
Time: 8:30 a.m. 
Dept.: NC-28 
Judge: Hon. Earl H. Maas III 

[Petition filed: April 10, 2019] 

20 I, TODD MIERAU, declare and state as follows: 

21 1. I am an Associate Planner I with the City of Encinitas ("City"), the named 

22 Respondent in the above-entitled litigation, and have held that position at all relevant times 

23 mentioned herein. I have approximately 17 years' of professional experience working in the City' s 

24 Planning and Building Department and have worked a total of 20 years in this field. I am 

25 intimately familiar with the planning process including the processing of project applications. Part 

26 of my job duties included acting as the "Project Planner" for the proposed Portofino Hotel Project 

27 ("Project") which is the subject of this litigation. iThe following facts are based on my own 
DECLARATION OF TODD MIERAU IN OPPOSITION TO PETITIONER'S EX PARTE APPLICATION 

FOR ISSUANCE OF A TEMPORARY RESTRAINING ORDER 


