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Glenn Sabine, City Attorney 
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505 S. Vulcan Avenue 
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gsabine@encinitasca.gov  
 
Re: January 29, 2019 California Public Records Act Request Relating to the 101 Portofino 
Hotel Development Project 
 
Dear Glenn: 

In follow up to our meet and confer this morning at the Vista Courthouse, I have prepared 
this correspondence to relay the records which the City of Encinitas is known to possess but failed 
to provide in response to my January 29, 2019 California Public Records Act (“CPRA”) request 
on the Portofino Hotel project (“Project”) proposed by 101 Hotel, Inc.  Considering the records 
cited in this correspondence, the City is positioned to review the subject CPRA request once again 
to determine how/why it did not produce these records, and likely a substantive number of other 
responsive records, in its initial set of responses. Should the City uncover the balance of the 
“missing” records, I would appreciate their prompt release to me so that we may avoid the need to 
follow through on the Court’s direction to depose Mr. Todd Mierau within the next three weeks. 

 To date, the following records are known to be in the City’s possession but were not 
provided in response to the subject CPRA request: 

1) Noise Impact Analysis (Eilar Associates, Inc.) dated July 18, 2018.  This analysis runs 
from pages 88 to 204 in the staff report for the April 18, 2019 Planning Commission 
hearing on the Project.   

2) Technical Memorandum (Mizuta Traffic Consulting) dated July 19, 2018.  This 
memorandum runs from pages 212 to 224 in the staff report for the April 18, 2019 
Planning Commission hearing on the Project. 

3) Summary of the Proposed Development (101 Hotel, LLC) dated August 7, 2018.  This 
summary runs from pages 225 to 233 in the staff report for the April 18, 2019 Planning 
Commission hearing on the Project.  It should be noted that the August 7, 2018 date is 
not visible on the staff report version of this correspondence but is legible in Exhibit E to 
Dr. McPherson’s Declaration in support of the temporary restraining order filed with the 
Court on April 10, 2019.  
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4) CPP Newsletter Update (101 Hotel, LLC) dated as approved on September 18, 2018.  

This newsletter, and its attachments, run from pages 375 to 400 in the staff report for the 
April 18, 2019 Planning Commission hearing on the Project. 

5) Cost of Hotel Construction Research (Dr. McPherson) dated January 23, 2019. These 
research materials run from pages 402-404 in the staff report for the April 18, 2019 
Planning Commission hearing on the Project. 

6) Hotel 101 Parking Study Review (Craig S. Neustaedter) dated January 9, 2019. This 
review runs from pages 485 to 494 in the staff report for the April 18, 2019 Planning 
Commission hearing on the Project. 

7) Liquor License Application Review (Liquor License Advisor, Inc.) dated January 4, 
2019.  This review runs from pages 495 to 496 in the staff report for the April 18, 2019 
Planning Commission hearing on the Project. 

8) Project Structural Nonconformities Letter (Law Office of Felix Tinkov) dated December 
19, 2018.  This letter runs from pages 570-586 in the staff report for the April 18, 2019 
Planning Commission hearing on the Project. 

9) Correspondence between Todd Mierau and Benjamin Gershman dated November 27, 
2018.  This correspondence runs from pages 585-586 in the staff report for the April 18, 
2019 Planning Commission hearing on the Project. 

10) Electronic copy of Hotel Plans dated August 6, 2018. These plans run from pages 607 to 
652 of the staff report for the April 18, 2019 Planning Commission hearing on the 
Project. 

Additional examples of records of correspondence which the City should have produced 
may be found in the exhibits to Dr. McPherson’s Declaration referenced above in #3.  While not 
an exhaustive list by any stretch of the imagination, the documents provided therein should have 
triggered the keyword searches suggested in the subject CPRA request.   

Besides these electronically transmitted (and apparently, retained) records, the City has not 
provided any internal correspondence regarding the Project.  It is difficult to believe that Mr. 
Mierau did not confer with other Planning Department staff, including his supervisor, City Planner 
Roy Sapa'u, before placing the development proposal before the Planning Commission.  Similarly, 
we know that the Public Safety (Fire) Division developed and transmitted written conditions of 
approval for the development which should have been provided (and which were likely triggered 
by an earlier transmittal from Mr. Mierau and/or the developer).  

Further, the City’s failure to produce correspondence between the developer, 101 Hotel, 
Inc. and/or its consultants, and the City Planning Department staff is concerning.  From your 
opposition brief to the temporary restraining order application, we know that the developer 
submitted new plans and proposals (“…a project re-submittal including significant design changes 
was submitted to the City in August 2018” – City’s Memorandum of Points & Authorities, 3:9-10) 
which were not provided to us. Nor were we given any of the City’s reviews/comments on these 
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new submittals.  Amongst other things, it would also stand to reason that the City staff and the 
developer kept in touch regarding the expected dates on which the proposal would be brought 
before the Planning Commission. Again, this is not intended to represent an exhaustive list of 
contents of records responsive to the subject CPRA request but should offer some insight into the 
scope of records which were not produced.  It is my sincere hope that you will be able to track 
down these and all other responsive records by determining why the initial search efforts were 
lacking.    

If, as you mentioned today, the City staff make a point of not conferring via email regarding 
proposed projects (which, frankly, is difficult to believe given that this is standard practice in 
virtually all municipalities), then there must be other means by which they communicate given 
that project submittals and City reviews in response are known to exist.  As the subject CPRA 
request sought not only emails, but all physical and electronic correspondence, we strongly 
recommend the City pursue all possible mediums in concluding their search efforts. 

  Again, it is not in my client’s interest to expend resources on CPRA litigation.  If you can 
provide the full complement of requested records within a week of this letter’s date, please transmit 
them to me.  Alternatively, if you cannot complete this effort, please let me know Mr. Mierau’s 
availability to sit for a deposition on or before May 6, 2019.  As I offered this morning, the 
deposition may be held at Encinitas City Hall to minimize disturbance to Mr. Mierau’s work 
schedule. 

 Finally, in follow up to our discussion this morning regarding the City’s 30-day email 
retention policy, I have been authorized by Dr. McPherson to pursue a claim under Government 
Code section 34090(d), separate and apart from the Portofino Hotel matter.  Again, our position is 
that California record retention law requires a minimum 2-year retention period for all records 
(including emails) not otherwise assigned a different retention period.  If the City is willing to 
change its policy to require a minimum 2-year retention period for all of its emails within the next 
60 days we will not seek to enforce Government Code section 34090(d). Our goal is compliance 
with the law and the protection of the public’s right to government records.  If litigation can be 
avoided in achieving this end, all the better. 

 Thank you for your prompt attention to this matter.  Should you have any questions or need 
to discuss the scope of the subject CPRA request further do not hesitate to reach out to me.   

Sincerely, 

 

Felix Tinkov, Esq. 


