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INTRODUCTION 

Sixty years ago in Brown v. Board of Education of Topeka, 347 

U.S. 483, 488 (1954), the Supreme Court rejected the notion that 

“substantially equal facilities” can fulfill the Constitution’s promise of 

equal protection under the law. The Court explained that even if a state 

could scrupulously maintain two identical systems of education, the 

very act of separating a disfavored class of people from the majority 

“generates a feeling of inferiority” in the disfavored class that is 

“unlikely ever to be undone.” Id. at 494.  

As the “temples of justice” in society,1 our courts are no less a 

symbol of our civic character than our schools. Yet recent events have 

resurrected the notion of a “separate but equal” system—this time in 

our federal courthouses. For in response to the Attorney General’s new 

“zero tolerance” policy, the Southern District of California has created a 

new legal system that exists solely to prosecute individuals charged 

with misdemeanor illegal entry under 8 U.S.C. § 1325. This “Streamline 

court” separates a disfavored class of defendants on the basis of 

alienage, national origin, and race.  

                                                 
1 Spain v. Rushen, 883 F.2d 712, 738 (9th Cir. 1989). 
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Because of their placement in this separate system, Streamline 

defendants are not on equal footing with other defendants in the 

Southern District. They suffer greater restrictions on their liberty. They 

are held in substandard conditions that fail to provide basic human 

amenities. Their initial appearances are frequently delayed. They have 

no opportunity to avoid a conviction through a fine or a deferred 

prosecution agreement. Because “separate but equal” functions no 

better in the courtroom than it did in the classroom, the Court must 

hold that Streamline court violates equal protection and due process 

and vacate Mr. Chavez’s conviction.  

STATEMENT OF JURISDICTION AND BAIL STATUS 

The magistrate judge had jurisdiction over this criminal case 

under 18 U.S.C. § 3401(a) and entered final judgment on July 12, 2018. 

CR 52; ER 656. On July 26, 2018, Mr. Chavez filed a notice of appeal to 

the district court, CR 10; ER 654, rendering the notice timely, see Fed. 

R. Crim. P. 58(g)(2)(B) (setting out a fourteen-day deadline).

2 “ER” refers to Mr. Chavez’s Excerpts of Record, and “CR” refers 
to the clerk’s record in this case.
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The district court had jurisdiction under 18 U.S.C. § 3231. The 

court affirmed Mr. Chavez’s conviction on October 30, 2018. ER 2-11. 

Mr. Chavez filed a notice of appeal to this Court the next day, within 

the fourteen-day deadline. ER 1; Fed. R. App. P. 4(b)(1)(A)(i). 

Mr. Chavez has served his sentence and is no longer in custody.  

ISSUES PRESENTED FOR REVIEW 

I. Whether Mr. Chavez’s Prosecution in a Separate 
“Streamline Court” Violated Equal Protection.  

II. Whether Mr. Chavez’s Prosecution in a Separate 
“Streamline Court” Violated Procedural and Substantive 
Due Process. 

 
CONSTITUTIONAL PROVISION 

 
The Fifth Amendment of the United States Constitution provides 

that no person shall be “deprived of life, liberty, or property, without 

due process of law.” 

STATEMENT OF THE FACTS 

I. For Decades, the Southern District of California Targeted 
More Serious Immigration-Related Crimes. 

Located along the Mexican border, the Southern District of 

California (“the District”) has long handled a higher proportion of 
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immigration-related cases than most districts.3 But for the last several 

decades, federal prosecutors from the District have focused their 

resources on defendants who met certain criminal enforcement 

priorities, such as smugglers, recidivist border crossers, suspected child 

traffickers, and those with violent criminal histories.4 Indeed, the 

District consistently ranked first nationwide in per capita prosecutions 

of human smuggling and the importation of controlled substances.5   

During this time, law enforcement officers in the District would 

treat non-United States citizens charged with an offense like any other 

person accused of a crime—by placing them in the custody of the U.S. 

Marshals Service and transporting them to a local jail to await their 

first hearing. In jail and at subsequent hearings, noncitizens 

3 See United States District Courts — National Judicial Caseload 
Profile, Federal Court Management Statistics Sept. 2018, available at: 
http://www.uscourts.gov/sites/default/files/data_tables/fcms_na_distprof
ile0930.2018.pdf (stating that 3,766 criminal cases out of 6,026 (62.4%) 
in the Southern District were immigration related, while nationally 
27,812 criminal cases out of 80,616 (34.4%) were immigration related). 

4 William Kandel, “The Trump Administration’s “Zero Tolerance” 
Immigration Enforcement Policy,” Congressional Research Service, July 
20, 2018, at 6, available at: https://fas.org/sgp/crs/homesec/R45266.pdf. 

5 Joanna Jacobbi Lydgate, Assembly-Line Justice: A Review of 
Operation Streamline, 98 Cal. L. Rev. 481, 542 (2010). 
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intermingled with defendants of all races and nationalities and enjoyed 

the same rights and legal protections as everyone else.  

For the past several decades, the District has also adjudicated 

most of its misdemeanors through a Central Violations Bureau (“CVB”) 

court. The CVB is a national center that processes citations and 

payments for federal “petty offenses,” defined as misdemeanors 

punishable by a maximum of six months in jail. ER 224-37; 18 U.S.C. 

§ 3559(a)(7); 18 U.S.C. § 19.  

In the District’s CVB system, individuals charged with a petty 

offense are not arrested or held in pretrial custody—instead, they are 

given a citation and released. ER 409-11, 424. Several months later, 

they appear at a “hearing” in a jury room, where their lawyers negotiate 

a disposition with opposing counsel. ER 409-11, 424. No judge is present 

at this hearing; rather, the magistrate judge reviews the parties’ 

disposition at a later date and approves or rejects it. ER 411. Because 

the parties nearly always negotiate some form of deferred prosecution 

or dismissal, over 98% of defendants in CVB court suffer no formal 

conviction and receive no jail time. ER 85. 
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II. The Attorney General Announces a New “Zero Tolerance 
Policy.” 

 In April 2018, then-Attorney General Jeff Sessions announced a  

“zero tolerance” policy targeting misdemeanor illegal entry under 8 

U.S.C. § 1325.6 This policy directed U.S. Attorneys along the southwest 

border to prosecute all unlawful border crossers apprehended between 

ports of entry. To justify this new policy, Attorney General Sessions 

alleged that unlawful border crossings had increased by 203% between 

March 2017 and March 2018. Id. But the Border Patrol’s own data 

showed that unlawful apprehensions along the southwest border had 

fallen to their lowest level in decades: 

 

 

 

 

 

 

                                                 
  6 “Attorney General Announces Zero-Tolerance Policy for 
Criminal Illegal Entry,” U.S. Dept. of Justice, Apr. 6, 2018, available at: 
https://www.justice.gov/opa/pr/attorney-general-announces-zero-
tolerance-policy-criminal-illegal-entry. 
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Apprehensions at the Southwest Border, 2000-20187 

 

Numerous former federal prosecutors and immigration officials 

publicly questioned the wisdom of this “zero tolerance” policy. Former 

U.S. Attorney from the Southern District of California Carol Lam 

warned that charging large numbers of misdemeanors was “ultimately 

ineffective” and served only to “boost conviction numbers” without 

                                                 
7 “Crisis at the Border? Not by the Numbers,” Migration Policy 

Institute, June 2018 (relying on Border Patrol’s data on apprehensions 
along the Southwest border, including the first eight months of 2018), 
available at: https://www.migrationpolicy.org/news/crisis-border-not-
numbers. 
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proportionately reducing crime.8 Another former U.S. Attorney for the 

Southern District, Alan Bersin, publicly stated that “zero tolerance” 

would “force prosecutors to misallocate resources to economic migrants,” 

while “organized crime, drug smuggling and financial crimes will 

receive short shrift.”9 Mr. Bersin (who also served as Commissioner of 

the U.S. Customs and Border Protection and “Border Czar” for the 

Department of Homeland Security from 2010 to 2017) recalled that in 

San Diego during the 1980s and early 1990s, “enormous numbers of 

illegal crossers were subject to misdemeanor prosecution,” which 

“consumed huge amounts of resources simply to create a revolving door 

in area jails.” Id.  

Eighty-eight former United States Attorneys joined Mr. Bersin in 

an open letter to Attorney General Sessions criticizing the new “zero 

                                                 
8 Elliot Spagat, California, long a holdout, adopts mass 

immigration hearings, Chicago Tribune, July 11 2018, available at 
www.chicagotribune.com/news/nationworld/sns-bc-us--immigration-
zero-tolerance-20180708-story.html. 

 
9 “Trump’s ‘zero tolerance’ bluff on the border will hurt security, 

not help,” Alan Bersin, Nate Bruggeman and Ben Rohrbaugh, 
Washington Post, May 31, 2018, available at: 
https://www.washingtonpost.com/opinions/trumps-zero-tolerance-bluff-
on-the-border-will-hurt-security-not-help/2018/05/31/fafbe316-642a-
11e8-99d2-0d678ec08c2f_story.html?utm_term=.fbdf19e045d7. 
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tolerance” policy.10 The former U.S. Attorneys explained that under 

both Republican and Democratic administrations, federal prosecutors 

had long had discretion to determine “how and when to charge 

misdemeanor illegal entry cases” in a way that would “address the 

needs of their districts.”11 But under zero tolerance, prosecutors would 

have less time to spend “investigating more significant crimes like a 

terrorist plot, a child human trafficking organization, an international 

drug cartel or a corrupt public official.”12 For these reasons, the former 

U.S. Attorneys described zero tolerance as a “radical departure from 

previous Justice Department policy” that is “dangerous, expensive, and 

inconsistent with the values of the institution in which we served.”13  

 

                                                 
 
  10 “Bipartisan Group of Former United States Attorneys Call on 
Sessions to End Family Separation,” June 18, 2018, available at: 
https://medium.com/@formerusattorneys/bipartisan-group-of-former-
united-states-attorneys-call-on-sessions-to-end-child-detention-
e129ae0df0cf. 
 

11 Id.  
 
12 Id. 
 
13 Id.  
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Despite these warnings, the Attorney General moved forward with 

plans to implement a “zero tolerance” policy in the Southern District of 

California. Named after “Operation Streamline,” an earlier zero 

tolerance initiative along the southwest border, the District began 

preparing what would become known as “Streamline court.”   

III. The Southern District of California Creates “Streamline
Court.”

To handle the high volume of anticipated cases, a group of judges,

prosecutors, and defense attorneys met to discuss the logistics of the 

Attorney General’s new policy.14 Over defense attorneys’ objections, the 

judges and prosecutors determined that the District would not 

adjudicate § 1325 misdemeanors together with other crimes as part of 

the court’s regular docket. Nor would the District adjudicate these 

crimes in CVB court—even though illegal entry (like most of the crimes 

prosecuted in CVB court) is a petty offense punishable by a maximum 

sentence of six months. 8 U.S.C. § 1325(a). Instead, the District would 

14 See General Order #671, Creation of Criminal Management 
Committee, Southern District of California, May 21, 2018, available at: 
https://www.casd.uscourts.gov/Rules/GeneralOrders/Lists/General%20O
rders/Attachments/205/General%20Order%20671%20Criminal%20Case
%20Management%20Committee.pdf. 
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create what one magistrate judge referred to as a “separate court” to 

prosecute people charged solely with misdemeanor § 1325. ER 612.  

Streamline court would differ from the District’s felony court in 

several ways. First, authorities would not book Streamline defendants 

into a local federal jail before their initial appearance. Instead, 

individuals would be kept in temporary holding cells at various Border 

Patrol stations for one to three days before their first hearing. ER 620, 

622-23, 624. Yet human rights organizations have filed class action 

lawsuits alleging that these Border Patrol stations subject people to 

“inhumane and punitive” conditions of confinement.15 And recently, a 7-

year-old Guatemalan girl and an 8-year-old Guatemalan boy died after 

being held in similar stations along the border.16 

15 See, e.g., Unknown Parites et al v. Nielsen, et al, 15-cv-250-DCB 
(D. Az 2015) (alleging in the complaint that individuals housed in 
Border Patrol stations are “packed into overcrowded and filthy holding 
cells with the lights glaring day and night; stripped of outer layers of 
clothing and forced to suffer in brutally cold temperatures; deprived of 
beds, bedding, and sleep; denied adequate food, water, medicine and 
medical care, and basic sanitation and hygiene items such as soap, 
sufficient toilet paper, sanitary napkins, diapers, and showers; and held 
incommunicado in these conditions for days”). 

16 “2nd Guatemalan child dies in U.S. immigration custody,” CBC 
News, December 25, 2018, available at: 
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On the morning of their initial hearings, immigration officials 

would then bring Streamline defendants to a converted parking garage 

next to the San Diego federal courthouse to meet with their lawyers. ER 

320-21, 596. During this legal visit, people would be shackled and

interviewed under the watchful eye of several U.S. Marshals, who were 

always present in the garage. ER 339, 479, 596.  

At this initial meeting, defense attorneys (who had only received 

limited discovery that morning) would have less than an hour to: 

1) learn their client’s history; 2) discuss the facts of their case;

3) explain the criminal charge; 4) determine whether their client

understood the nature of the proceedings; 5) explain the prosecutor’s 

plea offer; and 6) discern whether their client wanted to plead guilty 

that day. ER 436, 442-43, 536-37. If their client wanted to plead guilty 

that day, defense attorneys would also have to advise them of the rights 

they would be giving up and prepare them to enter a guilty plea.17 ER 

https://www.cbc.ca/news/world/guatemala-boy-death-
immigration-1.4959007.  

17 In September 2018, at the request of the magistrate judges, the 
District’s judges voted to end the practice of permitting same-day pleas. 
ER 16; “California border district reverses course on a key component of 
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536-37, 649-50. That afternoon, defendants would then plead guilty and

be convicted and sentenced in a matter of minutes. ER 414-653. 

IV. Parties Raise Concerns Over the Disparate Treatment in
Streamline Court.

On July 9, 2018, the District held its first Streamline court. ER

414. From the beginning, both private attorneys and Federal Defenders

identified serious problems with the new system. 

First, defense attorneys reported that the conditions at Border 

Patrol stations were far worse than the pretrial conditions in local jails. 

Border Patrol stations were not designed to hold arrestees for longer 

than 12 hours and were never intended for overnight detention.18 Yet 

individuals were packed into frigid holding cells with up to 40 other 

people for days at a time. ER 431, 481, 501, 532, 620, 642.  

Operation Streamline,” The Intercept, Oct. 5, 2018, available at: 
https://theintercept.com/2018/10/05/operation-streamline-san-diego-
california-immigration/. So while § 1325 defendants in the District may 
now plead guilty four days after their initial appearance, for purposes of 
this appeal, Mr. Chavez describes Streamline court as it was the day he 
pleaded guilty.  

18 See “Detained Beyond the Limit,” American Immigration 
Council, Aug. 18, 2016, available at: 
https://www.americanimmigrationcouncil.org/research/prolonged-
detention-us-customs-border-protection. 
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During this days-long detention, individuals were not given 

sufficient food or water—they received only juice and cookies or 

sometimes a single bean burrito or a small packet of tuna. ER 422, 425, 

431, 432, 442, 501, 538, 607, 623. They could not shower or brush their 

teeth. ER 422, 424, 501, 596-97, 624. They remained in the same clothes 

they were arrested in for several days. ER 501, 624. They slept on a 

thin mat on the floor and shared blankets with strangers. ER 424, 425, 

426, 430, 431, 501, 538, 540, 541, 620, 623. The lights stayed on all 

night, and detainees got so little sleep that they frequently nodded off 

during court. ER 442, 481, 489, 531, 537, 538, 540, 541, 554-55, 607, 

610, 641-43. As a result of these conditions, many lawyers reported that 

their clients were psychologically traumatized when they emerged from 

these Border Patrol stations and cried during their initial attorney 

interviews. ER 420, 421, 425, 428, 442, 610, 646. 

 Second, defense attorneys reported that individuals in Streamline 

court were frequently held in these conditions longer than other 

defendants due to delays in presentment. ER 463, 511, 531, 535, 537-38, 

540, 545, 591-92, 616. For instance, a defendant charged with any other 

offense in the District may be brought for an initial hearing in either 
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the morning or the afternoon. ER 510-11, 531, 537-38, 540, 591-92, 616. 

But people placed in Streamline court can only meet with their lawyer 

in the garage in the morning and then have an initial appearance in the 

afternoon. ER 511, 535, 545, 591-92, 616. So while a non-Streamline 

defendant arrested before 10 a.m. may have an initial appearance that 

same day, a Streamline defendant arrested before 10 a.m. must wait to 

see a judge until the following business day. When combined with 

weekends and holidays, this frequently led to a three-day delay in 

presentment. ER 620, 622-23, 624. 

Finally, defense attorneys reported that Streamline defendants 

are treated differently than defendants in either the District’s CVB 

court or its “regular” felony court. ER 421, 423, 424, 430, 440-41, 479, 

480, 497, 500, 597, 634. They pointed out that Streamline defendants 

were shackled during their initial meetings with their attorneys. ER 

420, 427-28, 442, 479, 596, 620. They noted that these meetings take 

place in the presence of several law enforcement agents, which makes 

the clients reluctant to trust their attorneys or speak openly about their 

cases. ER 485-86, 596, 598. They reported having little time in which to 

speak with their clients, advise them of their rights and the nature of 
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the proceedings, and determine whether they wanted to plead guilty 

that day. ER 436, 438, 442-43, 451, 480, 536-37. Combined with the 

conditions of confinement and frequent delays in presentment, defense 

attorneys repeatedly objected that these differences violated equal 

protection and due process. ER 421, 423, 429, 440-41, 466, 479, 484 497-

98, 535, 536, 538, 591-92, 598, 619, 634. 

V. Mr. Chavez Is Convicted in This New “Streamline Court.”

Mr. Chavez was arrested on July 11, 2018, two days after 

Streamline court began. ER 658. He had no prior criminal or 

immigration history. ER 400-01. Although Mr. Chavez was arrested at 

8:30 a.m., he was not brought to court until the following day. ER 345. 

Mr. Chavez met with his lawyer in the converted garage while 

chained in shackles and in the presence of several U.S. Marshals. ER 

338. Because he had no prior experience with the criminal justice 

system, Mr. Chavez did not know who his lawyer was and was reluctant 

to trust her with the details of his case. ER 338, 401.  

Still shackled, Mr. Chavez was brought into court with a group of 

25 other defendants. ER 336. At the outset, his defense counsel made 

several objections. First, she objected to the use of shackles, both during 
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his legal consultation and during court. ER 336-38. She objected that 

Mr. Chavez is “not in the same situation as other individuals” in jail in 

the District, who meet with their lawyers “without that constraint on 

liberty” during critical decision-making times in their case. ER 338. 

Mr. Chavez’s lawyer also objected to the “entire system” in which 

she could only meet with her client “in a garage where all of us are 

meeting in the same room with the U.S. Marshals walking around as 

we meet with our clients.” ER 339. She noted that Mr. Chavez had only 

“limited time” to meet with counsel, and that these arbitrary time 

constraints placed him in “a different situation than all other 

individuals” in violation of “equal protection and due process.” ER 339-

40. Defense counsel also argued that Mr. Chavez’s detention before his

initial appearance violated equal protection on the basis of his alienage 

and ethnicity given that defendants charged in CVB court are given 

notice of their charges and “can walk in the front door.” ER 340.  

The magistrate judge overruled all of Mr. Chavez’s objections. ER 

361. She then accepted Mr. Chavez’s guilty plea and sentenced him to

time served. ER 395-96, 402. 
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VI. Mr. Chavez Appeals to the District Court.

Mr. Chavez appealed his conviction to the district court. ER 654.

In his Opening Brief, he argued that Streamline court violated equal 

protection and due process by depriving him of the benefits of both the 

District’s CVB court and its felony court. ER 654.  

Mr. Chavez pointed out that individuals in Streamline court are 

the only defendants in the District charged with a petty offense who are 

not prosecuted in CVB court. ER 314-33. So unlike CVB defendants, 

Streamline defendants are held in pretrial custody, shackled during 

their initial attorney visit, unable to negotiate an alternative to a 

formal conviction, and forced to serve at least some jail time. ER 326-27. 

He also argued that defendants in Streamline court are treated worse 

than defendants in felony court because Streamline defendants are 

detained in squalid pre-trial conditions, shackled during their initial 

attorney visits, and more likely to have their initial hearings delayed. 

ER 327-28. Because this disparate treatment on the basis of alienage, 

national origin, and race could not survive strict scrutiny (or even 

rational-basis review), he argued that his conviction violated both equal 

protection and procedural and substantive due process. ER 329-33.   
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The Government disagreed. It argued that Mr. Chavez was not 

similarly-situated to felony defendants, and that even if he were, 

Streamline defendants receive the “same constitutional, statutory, and 

procedural rights as the felony docket.” ER 306. The Government also 

asserted that it would be “folly” to release Streamline defendants into 

the United States per the District’s CVB procedure because they would 

never show up to court. ER 309-10. As to the level of scrutiny, the 

Government contended that rational-basis review applied because 

defendants were placed in Streamline court on the basis of their 

unlawful immigration status, rather than their alienage, national 

origin, or race. ER 307. And because Streamline court “conserves 

judicial resources” and minimizes a defendant’s time in custody, the 

Government argued that it was rationally related to a legitimate state 

interest. ER 308-10.     

Several weeks later, the district court heard oral argument on 

these issues. ER 238-79. During the hearing, the court and the parties 

discussed the scope of the District’s CVB court and whether CVB court 

could adjudicate offenses other than federal regulatory crimes and state 

offenses falling under the Assimilative Crimes Act at 18 U.S.C. § 13. ER 
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241. They also discussed whether Streamline defendants could be 

prosecuted in CVB court or whether they would be immediately 

deported upon release and thus unable to appear for their hearings. ER 

248-50. The district court invited the parties to supplement the record 

with materials and additional briefing on these issues. ER 261-62, 274-

78.  

In response, Mr. Chavez submitted 158 pages of supplemental 

materials and briefing. ER 37-57, 82-220. First, he reviewed hundreds 

of cases that had been prosecuted in the District’s CVB court over the 

last decade. ER 83. Based on these cases, Mr. Chavez assembled a chart 

of 626 cases from the past decade that fell under Title 18 (the federal 

criminal code), were punishable by a sentence of six months or more, 

and yet had been prosecuted in CVB court. ER 90-103. He also included 

the redacted citations of nearly one hundred cases prosecuted in the 

District’s CVB court that carried more serious penalties than § 1325, 

including at least ten federal felonies. ER 104-203. He pointed out that, 

unlike Streamline defendants (who cannot negotiate an alternative 

disposition and always serve some jail time), over 98% of defendants in 

CVB court suffer no conviction and receive no jail time: 
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CVB DISPOSITIONS FOR TITLE 18 OFFENSES (2008-2018) 

ER 85, 90-103. 

Mr. Chavez also submitted declarations from four assistant 

federal defenders in other districts where persons charged with § 1325 

and illegal reentry under 8 U.S.C. § 1326 are regularly released on 

bond. ER 204-10. Even though they lack lawful status, immigration 

authorities do not immediately seize defendants who pay a bond to 

secure their release from criminal custody. ER 204-10. Instead, 

immigration authorities allow the defendants to attend their scheduled 

court dates and remain in the community pending the outcome of their 

Dismissed
82%

Jail time
0%

Probation
1%

Forfeiture/fine
17%
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criminal cases, deporting them only after their criminal case concludes. 

ER 204-10. Several weeks after Mr. Chavez submitted these 

declarations, San Diego authorities then adopted this same practice, 

allowing Streamline defendants who pay their criminal bonds to be 

“released to the community” while resolving their criminal charges, 

rather than immediately deported.19  

Mr. Chavez also submitted a report describing the failure-to-

appear rates for immigrants in general. ER 211-20. For instance, in 

2015, immigrants who were released even without paying a bond 

showed up for their removal hearings 75.8% of the time. ER 216. This is 

a slightly higher appearance rate than that of CVB defendants over the 

last decade, who were released without paying bond and yet showed up 

for court only 74.3% of the time. ER 84, 90-103.  

Although the district court permitted both sides to submit 

responsive briefing, the Government did not challenge the validity or 

19 “New ability to post bond in illegal entry cases was 
undermining Trump administration’s ‘zero tolerance’ policy. So 
prosecutors changed tactics.” San Diego Union-Tribune, October 15, 
2018, available at: 
https://www.sandiegouniontribune.com/news/courts/sd-me-illegal-entry-
bond-20181015-story.html. 
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accuracy of any of Mr. Chavez’s supplemental materials or dispute any 

of his statistical conclusions. ER 221-22, 275. Instead, it simply 

submitted a few pages from the national CVB website and a brief 

declaration from an assistant U.S. attorney describing CVB court. ER 

79-81, 224-37.

During the supplemental briefing period, the district court also 

took judicial notice of a chart showing a sharp rise in cases in the 

Southern District. ER 59. Among other statistics, this chart showed 

that the number of § 1325 prosecutions in the Southern District rose 

from 12 cases in the first four months of 2018 to 3385 cases in the 

following four months. ER 59. The district court also took judicial notice 

of a recent Southern District CVB docket containing 145 cases. ER 60-

77. But as Mr. Chavez noted, nearly half the cases on this CVB docket

involved offenses that, like § 1325, were punishable by six months or 

more. ER 38. 

Nevertheless, the district court affirmed Mr. Chavez’s conviction. 

ER 2-11. First, the district court held that strict scrutiny did not apply 

to the disparate treatment of Streamline defendants. ER 7. It reasoned 

that Streamline defendants were not being treated differently on the 
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basis of their alienage or race, but rather on the basis of their unlawful 

immigration status, which is judged under a rational-basis standard. 

ER 7 (citing Plyler v. Doe, 457 U.S. 202, 223 (1982)). Applying rational-

basis review, the court then determined that handling all § 1325 cases 

together made “simple organizational sense” and that § 1325 offenses 

“are not subject to disposition as a CVB matter” because “[t]hey do not 

occur on federal reservations” or federal property. ER 7, 9, 10.  

Although the court did not address Mr. Chavez’s procedural due 

process argument, it denied his substantive due process claim, finding 

that the handling of Streamline cases was not “so outrageous that it 

fairly shocks the contemporary conscience.” ER 10 (quotations omitted). 

This appeal follows. 

SUMMARY OF THE ARGUMENT 

Mr. Chavez’s prosecution in Streamline court violated equal 

protection and due process. To adjudicate an equal protection claim, the 

Court must determine whether governmental action distinguishes 

between similarly-situated groups of people and if so, whether that 

differential treatment is justified under the appropriate level of 

scrutiny.  
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Here, defendants in Streamline court are held in worse conditions, 

suffer greater restrictions on their liberty, and experience more 

prolonged delays in presentment than similarly-situated defendants in 

the District’s CVB or felony courts. This disparate treatment occurs on 

the basis of Streamline defendants’ alienage and national origin (which 

are inherent in the elements of § 1325), as well as a discriminatory 

intent by President Trump that may be imputed to lower officials. And 

because the Government cannot show that prosecuting high volumes of 

§ 1325 cases is a compelling government interest narrowly tailored to

deter illegal immigration, Mr. Chavez’s prosecution violated equal 

protection. 

Alternatively, Mr. Chavez’s prosecution violated due process. 

Under the traditional Mathews v. Eldridge balancing test, Streamline 

court does not comport with procedural due process because § 1325 

defendants have a substantial interest at stake, the risk of erroneous 

deprivation of this interest is great, and abolishing Streamline court 

would place no greater administrative burden on the Government than 

it has experienced for the last several decades. Finally, Streamline 

court violates substantive due process because, as a growing chorus of 
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judicial and prosecutorial voices have recognized, it “shocks the 

conscience” to parade thousands of chained brown and black people 

through hasty mass hearings to obtain misdemeanor convictions that 

have little (if any) effect on illegal migration. Because Streamline court 

violates due process and equal protection, the Court must vacate 

Mr. Chavez’s conviction.  

ARGUMENT 

I. Mr. Chavez’s Prosecution in a Separate “Streamline Court”
Violated Equal Protection.

A. The standard of review is de novo.

The Court reviews constitutional claims de novo. United States v.

Whittemore, 776 F.3d 1074, 1077 (9th Cir. 2015). 

B. Streamline court violates equal protection.

Equal protection is “implicit in the Fifth Amendment's Due 

Process Clause” and is “precisely the same” as under the Fourteenth 

Amendment’s equal protection clause. Sessions v. Morales-Santana, 137 

S. Ct. 1678, 1686 n.1 (2017). To adjudicate an equal protection claim,

this Court undertakes a four-step inquiry. 

First, the Court must “identify the state’s classification of groups.” 

Freeman v. City of Santa Ana, 68 F.3d 1180, 1187 (9th Cir. 1995) 
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(quotations omitted). For instance, a party must show that the 

government’s action is “applied in a discriminatory manner or imposes 

different burdens on different classes of people.” Id. .  

Second, the Court must look for a “control group” of individuals 

who are “similarly situated to those in the classified group” but do not 

suffer the same disparate treatment. Gallinger v. Becerra, 898 F.3d 

1012, 1016 (9th Cir. 2018).  

Third, the Court must “determine the applicable level of scrutiny.” 

Arizona Dream Act Coal. v. Brewer, 855 F.3d 957, 969 (9th Cir. 2017). 

Traditionally, the three levels are strict scrutiny, intermediate 

scrutiny, and rational-basis review. See Clark v. Jeter, 486 U.S. 456, 

461 (1988). 

Finally, the Court applies the appropriate level of scrutiny to 

decide whether disparate treatment of the classified group is justified. 

See Arizona Dream Act Coal., 855 F.3d at 969. If the disparate 

treatment cannot be justified under that level of scrutiny, the 

government’s action violates equal protection.  

Applying these four steps shows that Streamline court violates 

equal protection.   
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1. Streamline defendants are treated differently than
other defendants in the District.

 To begin, the Court must identify the “classified group” and 

determine whether a government action is “applied in a discriminatory 

manner or imposes different burdens” on that group. Freeman, 68 F.3d 

at 1187. Here, the “classified group” consists of noncitizens placed in 

Streamline court. Their placement in Streamline court means that they 

are treated differently than other defendants in the Southern District of 

California in several ways. 

First, noncitizens charged with § 1325 (unlike felony defendants) 

are not booked into a local jail upon arrest, where they may eat a full 

meal, change clothes, brush their teeth, and sleep in an actual bed with 

the lights off. Instead, they are packed into a holding cell with dozens of 

people for up to three days, with no shower, no toothbrush or 

toothpaste, no clean clothes, no bed, and only the occasional distribution 

of juice, cookies, and bean burritos. ER 422-26, 430-32, 442, 481, 489, 

501, 531-32, 537-41, 554-55, 596-97, 607, 610, 620, 623, 624, 641-43.  

Streamline defendants are then transferred directly from these squalid 

conditions to a pre-hearing meeting with their attorneys, where they 

must decide whether or not to plead guilty while still cold, hungry, 
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sleep-deprived, and in the same clothes they were arrested in days 

before.  

By contrast, other arrestees in the District may be initially 

confined to a holding cell for a few hours but are soon booked into a jail 

that provides necessities such as food, a shower, and a bed. No other 

defendant in the District makes critical legal decisions while being 

deprived of such basic human amenities.  

Second, noncitizens in Streamline proceedings suffer delays in 

presentment that other defendants do not. Under the Federal Rules, an 

arresting agent must bring an accused before a federal magistrate judge 

without “unnecessary delay.” Fed. R. of Crim. P. 5(a)(1)(A). Absent 

unusual circumstances, this Court held in another Southern District of 

California case that a person arrested before 10 a.m. who was not 

brought to court the same day had suffered “unnecessary delay.” See 

United States v. Pimental, 755 F.3d 1095, 1104 (9th Cir. 2014).  

But Streamline defendants can only meet with their lawyers in 

the garage in the morning and have an initial appearance in the 

afternoon. ER 463, 511, 531, 535, 537-38, 540, 545, 591-92, 616. So 

while a non-Streamline defendant arrested before 10 a.m. will be 
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brought for an initial hearing the same day, a Streamline defendant 

arrested before 10 a.m. must wait to see the judge until the following 

day. Indeed, this disparity affected Mr. Chavez himself, who was 

arrested at 8:30 a.m. and not brought to court until the next day (and 

thus held in sub-standard conditions for a longer period of time). ER 

345.  

Third, noncitizens in Streamline proceedings meet their attorneys 

in a fundamentally different atmosphere than any other defendants in 

the District. Not only are they shackled, but the interviews take place 

in a large room with several U.S. Marshals present. ER 420, 427-28, 

442, 479, 485-86, 596, 598, 620. This atmosphere makes it difficult for 

defendants (most of whom have never been incarcerated) to distinguish 

their lawyer from their jailer. As a result, many Streamline defendants 

have a hard time trusting their lawyers and are reluctant to share 

information that may be critical to their defense. ER 485-86, 598. By 

contrast, other defendants in the District meet with their lawyers in a 

confidential attorney-client visitation area in the local jail, where the 

defendant is not shackled or observed by a guard. 
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And this only describes the disparate treatment between 

Streamline defendants and felony defendants—the differences with 

CVB defendants are even more stark. Like Streamline defendants, most 

CVB defendants are charged with a petty offense. ER 90-103. Yet CVB 

defendants in the District are not arrested. They are not held in pretrial 

detention. They are not shackled, either in court or during their first 

meeting with their attorney. And they almost never serve jail time or 

receive a formal conviction. The only defendants charged with a petty 

offense in the District who are arrested, held in pretrial detention, 

shackled, formally convicted, and sentenced to jail time are noncitizens 

in Streamline court—even though they are charged with a less serious 

offense than many CVB defendants. ER 90-103. Accordingly, 

Streamline defendants are treated differently than other defendants in 

the District.  

2. Streamline defendants are similarly-situated to other
defendants.

The next step in the equal protection analysis is to look for a 

“control group” of individuals who are “similarly situated to those in the 

classified group” but do not suffer the same disparate treatment. 

Gallinger, 898 F.3d at 1016. The goal of identifying this similarly-
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situated class is to “isolate the factor allegedly subject to impermissible 

discrimination.” Freeman, 68 F.3d at 1187 (quotations omitted). This 

similarly-situated class need not be “similar in all respects” but only in 

ways that are “relevant to [the government’s] own interests.” Arizona 

Dream Act Coal., 855 F.3d at 966 (emphasis added). 

As the district court found, the most appropriate “control group” is 

CVB defendants. ER 275 (acknowledging that CVB court is “the 

comparative here”). As previously explained, CVB court was created to 

handle petty offenses, which by definition carry a maximum penalty of 

six months. ER 224; 18 U.S.C. § 19. Misdemeanor illegal entry is also a 

petty offense that carries a maximum penalty of six months. 8 U.S.C. 

§ 1325(a). By setting an equivalent penalty, Congress thus regarded

§ 1325 as an offense with the same degree of severity as offenses

charged in CVB court. Indeed, one of the most common types of petty 

offenses charged in CVB court is trespassing on military property or  
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federal land, which is the trespassory equivalent of illegal entry.20 ER 

93-103.

And as previously explained, illegal entry under § 1325 is less 

serious than many crimes prosecuted in CVB court. By its own terms, 

CVB limits itself to petty offenses punishable by six months or less. ER 

224. But in practice, over the last decade, San Diego’s CVB court has 

adjudicated nearly one hundred cases in which the defendant was 

charged with a federal crime punishable by a term of incarceration of 

more than six months—including some felonies. ER 90-92. These 

offenses include serious crimes such as abusive sexual contact (18 

U.S.C. § 2244), assault on a federal officer (18 U.S.C. § 111), false 

impersonation of a government employee (18 U.S.C. § 912), conspiracy 

to defraud the United States (18 U.S.C. § 371), theft of government 

property (18 U.S.C. § 641), photographing a defense installation (18 

U.S.C. § 795), and possession of weapons or firearms in a federal facility 

(18 U.S.C. § 930). ER 90-92. Indeed, nearly half the offenses on one 

20 See Karla Mari McKanders, Unforgiving of Those Who Trespass 
Against U.S.: State Laws Criminalizing Immigration Status, 12 Loy. J. 
Pub. Int. L 331 (2011) (discussing states’ use of criminal trespass laws 
to target undocumented immigrants for unlawful presence). 
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typical CVB docket carried the same or higher maximum penalties than 

§ 1325. ER 42-57. And as Mr. Chavez showed below, the Southern

District’s CVB court has adjudicated over 600 cases in the last decade in 

which the offense was as serious as—or more serious than—§ 1325. ER 

89-103.

In denying Mr. Chavez’s appeal, the district court claimed that 

§ 1325 cases could not be brought in CVB court because they “do not

occur on federal reservations” or federal property. ER 9. But the CVB’s 

own website states that it has jurisdiction to handle “violations of 

federal law that occur outside federal property.” ER 228 (emphasis 

added).21 And in any case, this Court need not decide whether § 1325 

cases could actually be prosecuted in CVB court. Rather, the Court need 

only decide whether CVB defendants receive differential treatment 

21 The sole authority that the district court cited to claim that 
CVB offenses must occur on federal property was a Tenth Circuit case 
from 1986, which states that the purpose of the Assimilative Crimes Act 
was to “provide a method of punishing a [state] crime committed on 
government reservations.” United States v. Sain, 795 F.2d 888, 890 
(10th Cir. 1986); ER 8-9. But while it makes sense that a state crime 
must occur on federal property to fall within the Assimilative Crimes 
Act (and thus be adjudicated in CVB court), nothing requires a federal 
crime such as § 1325 to occur on federal property before it can be 
adjudicated in CVB court.     
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despite being similarly situated to Streamline defendants. If they do 

(and if this disparate treatment cannot be justified under the 

appropriate level of scrutiny), then Mr. Chavez’s conviction violates 

equal protection, and it is the Government’s job to figure out how to 

obtain convictions that comport with the Constitution in the future. 

Alternatively, defendants in the District’s regular felony court 

could also serve as a “control group.” Indeed, before the initiation of a 

“zero tolerance policy,” § 1325 defendants were prosecuted side-by-side 

with defendants in felony proceedings and treated identically in regards 

to pretrial detention, restraints on liberty, and the right to prompt 

presentment. Thus, either CVB defendants or felony defendants 

prosecuted in the District’s regular court system may serve as a “control 

group.”       

3. Strict scrutiny applies to Streamline defendants.

Having identified the potential control groups, the next step in the 

equal protection analysis is to determine “the applicable level of 

scrutiny.” Arizona Dream Act Coal., 855 F.3d at 969.  

The Supreme Court has long held that “classifications based on 

alienage, like those based on nationality or race,” are subject to strict 
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scrutiny. Graham v. Richardson, 403 U.S. 365, 372 (1971). See also City 

of Cleburne, Tex. v. Cleburne Living Ctr., 473 U.S. 432, 440 (1985) 

(applying strict scrutiny to race, alienage, and national origin because 

they are “so seldom relevant to the achievement of any legitimate state 

interest” that they are “deemed to reflect prejudice and antipathy”). So 

if the District’s Streamline court discriminates against § 1325 

defendants on any one of these three bases, the Government must show 

that the disparate treatment furthers a “compelling government 

interest,” is “narrowly tailored” to achieve that interest, and is the 

“least restrictive means” of achieving it. United States v. Playboy Entm't 

Grp., Inc., 529 U.S. 803, 813 (2000). 

The Court need look no further than the elements of the statute to 

conclude that strict scrutiny applies. Section § 1325, on its face, applies 

only to an “alien” who unlawfully enters the United States. 8 U.S.C. 

§ 1325(a). This distinguishes § 1325 from other statutes that prohibit

any person—including United States citizens—from entering the 

country at a place other than a port of entry. See, e.g., 19 U.S.C. 

§ 1459(a) (setting criminal penalties for individuals who enter the

United States other than at a “border crossing point”). Because § 1325 
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defendants are subject to different treatment than United States 

citizens prosecuted for the same conduct, the element of alienage is the 

distinguishing factor that triggers disparate treatment.  

Below, the district court ignored § 1325’s plain reference to 

alienage. ER 7. Instead, it determined that the District’s Streamline 

court only distinguished on the basis of the defendants’ unlawful 

immigration status, rather than on the basis of alienage. ER 7. And 

because disparate treatment on the basis of a person’s unlawful 

immigration status is only subject to rational-basis review, the district 

court held that strict scrutiny did not apply. ER 7. 

The problem with the district court’s theory is that not all § 1325 

defendants are undocumented. In fact, lawful permanent residents who 

enter the United States at a non-designated place can be (and have 

been) convicted of illegal entry. See United States v. Sanchez, 258 F. 

Supp. 2d 650, 662 (S.D. Tex. 2003) (affirming conviction of § 1325 for 

lawful permanent resident because statute applies to “[a]ny alien”). 

Such situations frequently occur where a permanent resident loses 

proof of his or her status and fears that he or she might not be allowed 

to return. See, e.g., United States v. Figueroa-Corrales, 845 F.2d 329 
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(9th Cir. 1988) (unpublished) (affirming § 1325 conviction for 

permanent resident who went to Mexico to visit his ill mother, lost his 

green card, and reentered illegally); Gunaydin v. United States 

Immigration and Naturalization Serv., 742 F.2d 776 (3d Cir. 1984) (two 

lawful permanent residents convicted of § 1325 after entering without 

inspection). Because lawful permanent residents may be convicted of 

§ 1325, the statute distinguishes on the basis of alienage—not unlawful

immigration status—and strict scrutiny applies. 

And even if Streamline court did not distinguish on the basis of 

alienage, strict scrutiny would still apply because the statute 

distinguishes on the basis of national origin. After all, every person 

convicted of § 1325 is—by definition—born in a country other than the 

United States. See 8 U.S.C. § 1401(a) (stating that a person born in the 

country is a citizen “at birth”). So as with alienage, § 1325 facially 

distinguishes on the basis of national origin, thus triggering strict 

scrutiny when used to determine the system in which a person will be 

prosecuted.  

The district court rejected the argument that Streamline court 

distinguishes on the basis of alienage, national origin, or race, noting 
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that “many nonimmigration felony matters” are “regularly prosecuted 

against ‘aliens’ of Hispanic heritage.” ER 7. But an equal protection 

claim is not defeated “merely on the fact that certain members of a 

protected class are not subject to discrimination, while another subset is 

discriminated against based on a protected characteristic shared by 

both subsets.” Gorzynski v. JetBlue Airways Corp., 596 F.3d 93, 109 (2d 

Cir. 2010). See also Sprogis v. United Air Lines, Inc., 444 F.2d 1194, 

1198 (7th Cir. 1971) (holding that an equal protection violation is not 

“diluted” simply because discrimination “adversely affects only a 

portion of the protected class”). For instance, had the Topeka Board of 

Education in Brown offered racially-integrated night classes, this would 

not have erased the equal protection problem inherent in its day 

classes. So just as in Brown, the mere fact that Hispanics are 

prosecuted in felony court does not mean that § 1325 defendants do not 

suffer an equal protection violation because of their placement in a 

separate and unequal Streamline proceeding.  

To be clear, Mr. Chavez does not challenge Congress’ broad 

plenary power to draft laws (such as § 1325) that distinguish between 

citizens and noncitizens. See Mathews v. Diaz, 426 U.S. 67, 79-80 (1976) 
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(“In the exercise of its broad power over naturalization and 

immigration, Congress regularly makes rules that would be 

unacceptable if applied to citizens.”). Nor does he challenge the 

executive’s right to exercise prosecutorial discretion in a manner it sees 

fit. See Wayte v. United States, 470 U.S. 598, 607 (1985) (“In our 

criminal justice system, the Government retains broad discretion as to 

whom to prosecute.”) (quotations omitted). He only argues that when 

the executive and the judiciary use citizenship, national origin, or race 

to establish different procedures for the criminal prosecution of certain 

defendants, those procedures must be judged under strict scrutiny.   

Even if § 1325’s facial elements did not trigger strict scrutiny, the 

Supreme Court has held that facially-neutral government action 

motivated by “invidious racial discrimination” violates equal protection. 

Vill. of Arlington Heights v. Metro. Hous. Dev. Corp., 429 U.S. 252, 265 

(1977). And within the past year, numerous courts have recognized that 

comments made by President Trump both before and after he took office 

create a plausible equal protection violation on the basis of 

discrimination against Mexicans and Central Americans. For example,  
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courts have relied on the following statements to find animus on the 

basis of race and national origin:  

 In discussing protections for nationals from Latin America
(including El Salvador), Trump asked, “‘Why are we having
all these people from shithole countries come here?’” and
expressed a preference for immigrants from countries like
Norway, which is overwhelmingly white;22

 Trump “spoke publicly about the need to protect ‘the West’
and ‘civilization’ from forces from ‘the South or the East’”;23

 Trump has described Mexicans and Central Americans as
“gang members, killers, and rapists”; “‘criminals’ and
‘thugs’”; “‘bad hombres’”; and “true animals”;24

 Trump stated that Judge Gonzalo Curiel of the Southern
District of California could not be fair in presiding over a
lawsuit because he was “‘of Mexican heritage,’ ‘Hispanic,’
and a member of a Latino Lawyers’ Association”;25

22 Ramos v. Nielson, 321 F. Supp. 3d 1083 at 1099-100 (N.D. Cal. 
Aug. 6, 2018); S.A. v. Trump, No. 18-CV-03539-LB, 2018 WL 6470253, 
at *7 (N.D. Cal. Dec. 10, 2018); CASA de Maryland, Inc. v. Trump,     
F. Supp.     2018 WL 6192367, at *3-4 (D. Md. Nov. 28, 2018). 

23 CASA de Maryland, 2018 WL 6192367, at *12. 

24 S.A., No. 18-CV-03539-LB, 2018 WL 6470253, at *6-7; CASA de 
Maryland, 2018 WL 6192367, at *12; Centro Presente v. United States 
Dep't of Homeland Sec., 332 F. Supp. 3d 393, 401 (D. Mass. 2018); 
Batalla Vidal v. Nielsen, 291 F. Supp. 3d 260, 276–77 (E.D.N.Y. 2018). 

25 CASA de Maryland, 2018 WL 6192367, at *3; S.A., No. 18-CV-
03539-LB, 2018 WL 6470253, at *6; Batalla Vidal, 291 F. Supp. 3d at 
276–77. 
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 Referring to an article about a recent crime wave on Long
Island, Trump said “‘They come from Central America.
They’re tougher than any people you've ever met . . . .
They’re killing and raping everybody out there’”;26

 Referring to immigrants, Trump stated, “‘You know they’re
bad. They’re pouring in from El Salvador, Guatemala,
Honduras, Mexico, all over. They’re just pouring into our
country!’”;27

 In May 2018 (immediately before Streamline court began),
Trump said of people crossing the Mexican border into the
United States: ‘You wouldn't believe how bad these people
are. These aren’t people. These are animals.’”28

Citing such statements, one court observed: “One could hardly find 

more direct evidence of discriminatory intent towards Latino 

immigrants.” CASA de Maryland, 2018 WL 6192367, at *12. 

Here, the abrupt decision to implement Operation Streamline in 

the Southern District of California almost certainly originated from this 

hostility. And even though local government officials may have had no 

intent to discriminate on the basis of race or national origin, “their 

26 S.A., No. 18-CV-03539-LB, 2018 WL 6470253, at *6; Centro 
Presente, 332 F. Supp. 3d at 401. 

27 S.A., No. 18-CV-03539-LB, 2018 WL 6470253, at *7. 

28 S.A., No. 18-CV-03539-LB, 2018 WL 6470253, at *7. 
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actions may violate the equal protection guarantee if President Trump’s 

alleged animus influenced or manipulated their decisionmaking 

process.” Ramos, 321 F. Supp. 3d at 1123. See also CASA de Maryland, 

2018 WL 6192367, at *12 (finding that Trump’s racial animus against 

El Salvadorans could be imputed to a subordinate because “[a]n action 

is not cured of discriminatory taint because it is taken by an 

unprejudiced decision-maker who is manipulated or controlled by 

another who is motivated by discriminatory intent”); Centro Presente v. 

United States Dep't of Homeland Sec., 332 F. Supp. 3d 393, 415 (D. 

Mass. 2018) (ascribing President Trump’s “anti-Latino animus” to those 

“involved in the decision-making process”). So even assuming that no 

local government actors were motivated by race or national origin, 

President Trump’s demonstrated animus towards people from Mexico 

and Central America requires strict scrutiny.  

4. Under strict scrutiny, the Government cannot justify
Streamline court’s disparate treatment.

Because strict scrutiny applies, the Government bears the burden 

of showing that Streamline court’s disparate treatment furthers a 

compelling government interest, is narrowly tailored to achieve that 

interest, and is the least restrictive means of achieving it. Playboy 
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Entm’t Grp., Inc., 529 U.S. at 813. This is a “demanding test” that the 

Government will not be able to satisfy. See Guru Nanak Sikh Soc. of 

Yuba City v. County of Sutter, 456 F.3d 978, 995 (9th Cir. 2006) (calling 

strict scrutiny “the most demanding test known to constitutional law”) 

(quotations omitted).29  

a. The Government cannot show that Streamline
court satisfies strict scrutiny.

Before the district court, the Government cited two reasons to 

justify Streamline’s disparate treatment of § 1325 defendants. First, it 

argued that Streamline court “conserves judicial resources,” presumably 

by creating mass hearings that can adjudicate a higher volume of cases 

than typical court proceedings. ER 308-09. Second, it argued that 

Streamline court is “the rational way” to prosecute § 1325 defendants 

because it results in less time in custody for the defendant. ER 309. 

29 Arguably, the Government has waived its ability to satisfy 
strict scrutiny. Although Mr. Chavez argued below that strict scrutiny 
applied, the Government contended that the lower rational-basis 
standard applied and attempted to justify Streamline court’s disparate 
treatment only under this rational-basis standard. ER 307-08, 330. 
Because the Government affirmatively abandoned its opportunity to 
satisfy strict scrutiny below, it has waived any chance to do so now. See 
United States v. Felix, 561 F.3d 1036, 1041 (9th Cir. 2009) (holding that 
the Government waived an issue it did not preserve below). 
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Neither argument survives strict scrutiny. 

First, it is doubtful that conserving judicial resources can be a 

“compelling government interest.” See City of Richmond v. J.A. Croson 

Co., 488 U.S. 469, 508 (1989) (holding that “administrative convenience” 

cannot survive strict scrutiny). Indeed, the Supreme Court has held 

that the Government’s interest in achieving its goals “effectively and 

efficiently” is a “relatively subordinate” one when it acts as a sovereign. 

Waters v. Churchill, 511 U.S. 661, 675 (1994). See also id. (holding that 

the Government cannot showing a compelling interest “just in the name 

of efficiency”); Frontiero v. Richardson, 411 U.S. 677, 690 (1973) 

(plurality opinion) (holding that “‘administrative convenience’ is not a 

shibboleth, the mere recitation of which dictates constitutionality”). 

In fact, Mr. Chavez could find no case in which “conserving judicial 

resources” has ever qualified as a “compelling government interest.” 

But even if “conserving judicial resources” were a sufficient 

interest under strict scrutiny, the Government never actually explains 

how Streamline court processes § 1325 cases more efficiently or 

effectively than a “regular” court. ER 308-09. After all, for decades 

before July 9, 2018 (the start date of Streamline court), the District 
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prosecuted misdemeanor § 1325 defendants alongside felony defendants 

in the same initial appearance hearings, with no discernible delay or 

lack of efficiency. Because the Government had no problem obtaining 

§ 1325 convictions before Streamline came along, it cannot show that 

Streamline court is the “least restrictive means” of satisfying its 

interest. See Jacinto-Castanon de Nolasco v. U.S. Immigration & 

Customs Enf't, 319 F. Supp. 3d 491, 502 (D.D.C. 2018) (rejecting “zero 

tolerance” family separation policy because the Government’s past 

ability to administer the immigration laws without it meant that it was 

“not narrowly tailored” nor the “least restrictive means of . . . enforcing 

the immigration laws”). 

The Government may argue that its compelling interest is not 

merely to prosecute § 1325 cases but to prosecute as many § 1325 cases 

as possible, which Streamline court purportedly allows it to do. But 

prosecuting as many § 1325 convictions as possible is not, by itself, a 

“compelling government interest.” Rather, it is only a means of 

achieving some other “compelling government interest,” such as 

deterring illegal immigration. See id. at 501-02 (holding that even if the 

Government has a “legitimate interest in enforcing the immigration 
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laws and deterring unlawful immigration,” separating families was not 

a “compelling or legitimate government objective”) (emphasis added). 

And the Government has never shown that prosecuting a high volume 

of people for § 1325 is—by itself—a compelling government interest 

because it has not shown that § 1325 prosecutions meaningfully deter 

illegal immigration.  

Nor can it. For instance, an exhaustive study by the Vera Institute 

for Justice from June 2018 found “no evidence to support the conclusion 

that Operation Streamline succeeded in deterring unauthorized border 

crossings, nor that it had any effect whatsoever on immigrants’ 

decisions to come to the United States.”30 While the Border Patrol has 

claimed that Streamline functions as a deterrent, the Government’s 

own Office of the Inspector General for the Department of Homeland 

Security casts doubt on this claim, concluding that the Border Patrol 

was “not fully and accurately measuring Streamline’s effect on 

                                                 
30 “Operation Streamline: No Evidence that Criminal Prosecution 

Deters Migration,” Vera Institute of Justice, June 2018, available at: 
https://storage.googleapis.com/vera-web-
assets/downloads/Publications/operation-
streamline/legacy_downloads/operation_streamline-report.pdf. 
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deterring aliens from entering and reentering the country illegally.”31 

And one federal judge in Texas who has been on the bench for 13 years 

discounted the possibility of any deterrent effect, stating: “I’ve been 

down there when they have prosecuted, and I’ve been down there when 

they haven’t. And it’s the same, OK?”32 

This is precisely what former federal prosecutors have concluded. 

According to former Southern District U.S. Attorney Carol Lam, 

adopting a policy of “zero tolerance” prosecutions under Operation 

Streamline means that “[t]he sentences become much shorter to the 

point where everyone is getting time served . . . and they’re turned 

around and come back in again.”33 Similarly, former Southern District 

                                                 
31 “Streamline: Measuring Its Effect on Illegal Border Crossing,” 

Office of Inspector General – Department of Homeland Security, May 
15, 2015, available at: 
https://www.oig.dhs.gov/assets/Mgmt/2015/OIG_15-95_May15.pdf. 
 

32 “The Last ‘Zero Tolerance’ Border Policy Didn’t Work,” National 
Public Radio, June 19, 2018 (comment by Judge Alia Moses), available 
at: https://www.npr.org/2018/06/19/621578860/how-prior-zero-tolerance-
policies-at-the-border-worked. 

 
33 Elliot Spagat, California, long a holdout, adopts mass 

immigration hearings, Chicago Tribune, July 11 2018, available at 
www.chicagotribune.com/news/nationworld/sns-bc-us--immigration-
zero-tolerance-20180708-story.html.  
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U.S. Attorney Alan Bersin (who subsequently worked for Border Patrol 

and the Department of Homeland Security) calls zero tolerance 

prosecutions “effectively a bluff” that will “harm border security rather 

than enhance it.”34 And 88 former U.S. Attorneys agreed with 

Mr. Bersin’s assessment, calling the zero tolerance policy “dangerous, 

expensive, and inconsistent with the values of the institution in which 

we served.”35 The message from these sources is clear: Streamline court 

is not “narrowly tailored” to deterring illegal immigration, nor is it the 

“least restrictive means” of achieving this goal. 

Second, the Government argued below that Streamline court is 

“the rational way” to prosecute § 1325 defendants because it results in 

less time in custody for the defendant. ER 309-10. But the Government 

never explained why obtaining a shorter sentence is a compelling 

34 “Trump’s ‘zero tolerance’ bluff on the border will hurt security, 
not help,” Alan Bersin, Nate Bruggeman and Ben Rohrbaugh, 
Washington Post, May 31, 2018, available at: 
https://www.washingtonpost.com/opinions/trumps-zero-tolerance-bluff-
on-the-border-will-hurt-security-not-help/2018/05/31/fafbe316-642a-
11e8-99d2-0d678ec08c2f_story.html?utm_term=.fbdf19e045d7. 

35 Id.  
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government interest, rather than a defendant’s interest. Nor did it even 

show that obtaining a shorter sentence is always a defendant’s 

compelling interest.  

For example, defendants who seek to apply for asylum have every 

incentive to fight their cases, since the Attorney General and the 

Department of Homeland Security recently enacted a regulation that 

would make asylum “unavailable to any alien who . . . entered the 

country from Mexico outside a lawful port of entry.” E. Bay Sanctuary 

Covenant v. Trump, 909 F.3d 1219, 1231 (9th Cir. 2018).36 Even non-

asylum-seeking Streamline defendants may have a good-faith defense 

to the illegal entry charge, while others may simply be unwilling to 

accept a conviction without holding the Government to its constitutional 

burden. In other words, the Government’s one-size-fits-all approach 

presumes—not only that all § 1325 defendants are guilty—but also that 

every Streamline defendant’s top priority is to plead guilty and seek 

release as quickly as possible, which is simply not the case. 

36 See also “Aliens Subject to a Bar on Entry Under Certain 
Presidential Proclamations; Procedures for Protection Claims.” 83 Fed. 
Reg. 55,934 (to be codified at 8 C.F.R. § 1208.13(c)(3)). 
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And to the extent that any additional custodial time somehow 

burdens the Government, it has never explained why § 1325 defendants 

like Mr. Chavez could not be prosecuted in CVB court, where 

defendants charged with equivalent offenses are not held in pretrial 

custody. The Government’s only response below was to call this less 

restrictive option “folly” because it assumed (with no supporting 

evidence) that § 1325 defendants would never show up for subsequent 

hearings. ER 310. But this assumption flies in the face of the Court’s 

own case law, which establishes that alienage and immigration status 

are “not dispositive” in determining whether an individual is a flight 

risk. United States v. Santos-Flores, 794 F.3d 1088, 1090 (9th Cir. 

2015).  

What’s more, Mr. Chavez submitted substantial evidence below 

that § 1325 defendants do not pose a greater flight risk than other 

defendants. For instance, he proffered declarations from four assistant 

Federal Defenders in other parts of the country where defendants 

charged with immigration status-based crimes (such as § 1325 and 

illegal reentry under 8 U.S.C. § 1326) are regularly released during 

their criminal proceedings without absconding. ER 205-10. Mr. Chavez 
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also submitted reports showing that the appearance rate in removal 

proceedings for noncitizens who are released without posting bond is 

75.8%, while the appearance rate for CVB defendants is slightly lower, 

at 74.3%. ER 84, 212-20.  

The Government, by contrast, submitted no evidence suggesting 

that § 1325 defendants would fail to appear for their criminal 

proceedings. ER 221-22. Nor did it dispute Mr. Chavez’s evidence or 

statistical conclusions that the opposite was true. ER 221-22. Instead, it 

simply relied on its unsupported assumption that a person who is 

undocumented will never show up to court. Yet only weeks later, it 

changed its policy to allow § 1325 defendants released on bond to 

remain in the community while their criminal cases are pending, rather 

than immediately deporting them. So the justification that Streamline 

defendants pose a “flight risk” is not supported by anything in the 

record—even the Government’s own actions.  

In sum, the Government has not shown that racking up the 

maximum number of § 1325 defendants is a “compelling government 

interest,” nor that Streamline court (and its use of pretrial detention) is 

the “least restrictive means” of furthering this purported interest. 
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Because the Government cannot satisfy strict scrutiny, Mr. Chavez’s 

prosecution in Streamline court violated equal protection.   

b.  Alternatively, Streamline court does not even 
satisfy rational basis. 

As a practical matter, the Court need not determine whether strict 

scrutiny applies because Streamline court does not even satisfy 

rational-basis review. To challenge disparate treatment under this 

standard of scrutiny, the challenger must show the treatment is 

“rationally related to a legitimate state interest.” City of Cleburne, Tex. 

v. Cleburne Living Ctr., 473 U.S. 432, 440 (1985). While a classification 

analyzed under rational basis bears a “strong presumption of validity,” 

F.C.C. v. Beach Commc'ns, Inc., 508 U.S. 307, 313 (1993), it is not 

bullet-proof.  

For instance, numerous courts have recently declined to find that 

certain immigration-based policies satisfy rational basis. See, e.g., 

Jacinto-Castanon de Nolasco, 319 F. Supp. 3d at 501-02 (holding that 

family separation policy was not a “legitimate government objective”); 

Pimentel v. City of Methuen, 323 F. Supp. 3d 255, 271 (D. Mass. 2018) 

(finding no rational basis for providing accurate information to DUI 

arrestees in English and “grossly inaccurate information to similar 
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arrestees in Spanish”); Arizona Dream Act Coal., 855 F.3d at 970 

(holding that Arizona had no rational basis for refusing to issue DACA 

recipients driver’s licenses). So even where rational-basis review 

applies, courts have not hesitated to strike down immigration-related 

policies that cannot satisfy it.  

And for the reasons already provided, Streamline court does not 

satisfy rational-basis review. First, obtaining large numbers of § 1325 

convictions is not “rationally related” to the goal of reducing illegal 

immigration because the data does not show that it meaningfully deters 

unauthorized entry.37 And even if a “zero tolerance” policy did deter 

illegal immigration, there is no rational reason for prosecuting § 1325 

defendants in regular court, rather than CVB court. After all, § 1325 is 

the only petty offense not prosecuted in CVB court, even though it 

carries the same (or lesser) penalty than every other case and even 

though § 1325 defendants are less likely to abscond than CVB 

defendants.  

                                                 
37 “Operation Streamline: No Evidence that Criminal Prosecution 

Deters Migration,” Vera Institute of Justice, June 2018, available at: 
https://storage.googleapis.com/vera-web-
assets/downloads/Publications/operation-
streamline/legacy_downloads/operation_streamline-report.pdf. 
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Furthermore, this Court has held that a “dogged animus” against 

a disfavored group cannot satisfy rational-basis review because “such 

animus cannot constitute a legitimate state interest.” Arizona Dream 

Act Coal., 855 F.3d at 970. See also Romer v. Evans, 517 U.S. 620, 634 

(1996) (holding that government action cannot survive rational-basis 

review where there exists “the inevitable inference that the 

disadvantage imposed is born of animosity toward the class of persons 

affected”). Because President Trump’s comments reflect such animosity, 

Streamline court cannot survive rational-basis review, and 

Mr. Chavez’s conviction violates equal protection. 

II. Mr. Chavez’s Prosecution in a Separate Streamline Court
Violated Procedural and Substantive Due Process.

The Due Process Clause of the Fifth Amendment also guarantees

that no person shall be “deprived of life, liberty, or property, without 

due process of law.” U.S. Const. amend. V. This Clause protects 

individuals in two ways. Procedural due process requires government 

action to comport with notions of fundamental fairness, which is 

measured by the three-prong balancing test set forth in Mathews v. 

Eldridge, 424 U.S. 319 (1976). And substantive due process prevents 

the Government from engaging in conduct that “shocks the conscience” 
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or “interferes with rights implicit in the concept of ordered liberty.” 

United States v. Salerno, 481 U.S. 739, 746 (1987) (quotations and 

citations omitted). Under either test, Streamline court fails. 

A. Streamline court violates procedural due process.

To determine whether government action satisfies procedural due 

process, courts employ the traditional three-factor balancing test set 

forth in Mathews v. Eldridge. This test weighs (1) the interest at stake 

for the individual, (2) the risk of erroneous deprivation of such interest 

and the probable value of safeguards, and (3) the costs and 

administrative burden on the Government. 424 U.S. at 335. Applying 

these factors shows that Streamline court violates procedural due 

process. 

First, as the Government admitted below, Mr. Chavez’s interest at 

stake here is “not insignificant” because the proceedings will lead to a 

formal criminal conviction. ER 312-13. See Padilla v. Kentucky, 559 

U.S. 356, 364 (2010) (explaining that immigration consequences are 

frequently “the most important part” of a criminal proceeding for 

noncitizens). In addition to immigration consequences, a prior § 1325 

misdemeanor will mean that a person who commits a second illegal 
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entry can be convicted of a felony and sentenced to up to two years in 

prison, rather than convicted of a misdemeanor and sentenced to six 

months in jail. See 8 U.S.C. § 1325(a).  

More importantly, a significant percentage of people apprehended 

by Border Patrol—approximately 97,000 last year—are asylum 

seekers.38 Yet the executive branch has recently enacted regulations 

making asylum unavailable to those who enter the United States 

unlawfully. See E. Bay Sanctuary Covenant, 909 F.3d at 1236 

(describing regulations that would “make asylum unavailable to any 

alien who . . . entered the country from Mexico outside a lawful port of 

entry”). So the interest at stake for thousands of Streamline defendants 

is far more than a misdemeanor conviction—it may be the difference 

between life and death. 

Apart from the conviction itself, individuals in Streamline court 

also suffer the traumatizing experience of being incarcerated in Border 

Patrol stations for one or more days without adequate food, water, 

medicine, hygienic products, or a bed. ER 422, 424, 425, 426, 430, 431, 

38 “The Number of Asylum Seekers Has Risen by 2,000% in 10 
Years. Who Should Get to Stay?” Time, Nov. 18, 2018, available at: 
 http://time.com/longform/asylum-seekers-border/.
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432, 442, 481, 489, 501, 531, 537, 538, 540, 541, 554-55, 596-97, 607, 

610, 620, 623, 624, 641-43. And after being held without adequate food, 

water, or basic human amenities, Streamline defendants will then be 

shackled and transported to court, where they will meet their attorney 

while in chains. Indeed, numerous attorneys report that their clients 

suffer psychological trauma as a result of their custody conditions and 

often cry throughout their initial attorney meeting. ER 420, 421, 425, 

428, 442. So the interest at stake to § 1325 defendants is substantial. 

Second, there is a high risk that Streamline court will erroneously 

deprive § 1325 defendants of their interest in avoiding a criminal 

conviction. As previously explained, the Government does not offer 

Streamline defendants the opportunity to negotiate an alternative to a 

formal conviction, such as a deferred prosecution or diversion. But the 

same is not true in CVB court, where over 98% of defendants are able to 

negotiate an alternative to a formal conviction. ER 84-85, 90-103.  

What’s more, there is a nearly 100% chance that by being 

prosecuted in Streamline court, § 1325 defendants will suffer additional 

deprivations of liberty, be held in worse conditions, and suffer more 

frequent delays in presentment than if they were prosecuted in felony 
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court. As a result, Streamline defendants are more likely than other 

defendants in the District to feel coerced into pleading guilty, even if 

they would otherwise wish to seek asylum or assert a good-faith defense 

to the charge. ER 349-50 (defense attorney explaining that the system 

is “unduly coercive” because defendants will “do whatever it is the 

Court is asking so that they can go home today”). Thus, the value of the 

safeguards provided in CVB or felony court is high. 

Third, the costs and administrative burden of abandoning 

Streamline court is minimal, as nothing suggests that absorbing § 1325 

defendants into either CVB court or the felony court would be 

problematic. In fact, the few defendants charged with § 1325 before 

2018 were prosecuted in the District’s felony court, ER 612, with no sign 

that it caused any undue financial or administrative burden.  

If anything, placing Streamline defendants on the CVB calendar 

would greatly lessen the burden on the District’s judicial resources and 

relieve the Government of its responsibility to provide housing, food, 

and transportation during the criminal proceedings. And at worst, any 

downward trend in prosecutors’ ability to obtain high numbers of § 1325 

convictions would be offset by a return to the District’s emphasis on 
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human smuggling, importation of controlled substances, and recidivist 

crossers with violent criminal histories. Because the three Mathews v. 

Eldridge factors weigh in favor of Mr. Chavez, his prosecution in 

Streamline court violated procedural due process. 

B. Streamline court violates substantive due process.  

Finally, the critical factor in determining substantive due process 

is whether the governmental behavior is “so egregious, so outrageous, 

that it may fairly be said to shock the contemporary conscience.” County 

of Sacramento v. Lewis, 523 U.S. 833, 847 n.8 (1998).  

A growing chorus of judicial voices has acknowledged that 

Streamline satisfies this description. For instance, former federal 

magistrate judge in San Diego James Stiven has referred to Streamline 

court as “a fast-food process that sullies centuries of judicial tradition 

involving individualized determinations of guilt.”39 U.S. District Judge 

Robert Brack, who handled Streamline cases for years in El Paso, 

                                                 
39 “Mass criminalization of migrants via Operation Streamline is 

costly, cruel and unworkable policy,” San Diego Union-Tribune, June 
21, 2018, available at: 
https://www.sandiegouniontribune.com/opinion/commentary/sd-oe-utbg-
migrants-justice-operation-streamline-20180621-story.html. 
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Texas, stated, “I have presided over a process that destroys families for 

a long time, and I am weary of it . . . . I think we as a country are better 

than this.”40 U.S. District Judge Paul Crotty has accused the 

Government of applying its “zero tolerance” policy in a “thoughtless and 

cruel” manner.41 And longtime Magistrate Judge Bernardo Velasco, 

who handled thousands of Streamline cases in Tucson, Arizona, has 

characterized “zero tolerance” as an “endless path to legal futility” that 

“borders on insanity.”42 

 These characterizations are well-founded. Streamline court treats 

individuals charged with § 1325—the equivalent of a misdemeanor 

traffic violation—with a harshness that is disproportionate to the 

severity of the offense. Despite the low-level nature of the crime, 

                                                 
40 Id.  

 
41 “Judge calls ‘zero tolerance’ immigration policy ‘cruel,” APNews, 

August 1, 2018, 
https://www.apnews.com/cd52bd2d517f45c9a75121de2a3b9a2d. 
 
   42 See “Feds plan mass prosecution of illegal border-crossing cases 
in San Diego, attorneys say,” Los Angeles Times, June 6, 2018, 
available at: 
https://www.latimes.com/local/lanow/la-me-ln-operation-streamline-san-
diego-20180606-story.html. 
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Streamline defendants are packed into freezing cells, deprived of 

adequate food and water, and forced to sleep on the floor for days. They 

then meet their attorneys while their brown and black limbs are still in 

chains and parade through court for swift assembly-line hearings. 

Meanwhile, only yards away, United States citizens charged with more 

serious offenses freely enter the court and emerge without a formal 

conviction. As one long-time San Diego defense attorney observed, “I 

think history is going to be a very harsh judge of us all.” ER 488-89. For 

these reasons, Streamline court shocks the conscience and deprives 

defendants of substantive due process.  

CONCLUSION 

Because Mr. Chavez’s prosecution in Streamline court violated 

equal protection and due process, the Court should vacate his 

conviction.  

     Respectfully submitted, 

     /s/ Kara Hartzler           
DATED: January 29, 2018 KARA HARTZLER 

     Federal Defenders of San Diego, Inc. 
      225 Broadway, Suite 900   

     San Diego, California 92101-5030 
     Telephone: (619) 234.8467 
 
     Attorneys for Defendant-Appellant 
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CERTIFICATE OF RELATED CASES 

Counsel is not aware of any related case that is currently pending 

before the Court.   

     Respectfully submitted, 

 

     /s/ Kara Hartzler                       
DATED:  January 29, 2018  KARA HARTZLER 

     Federal Defenders of San Diego, Inc. 
     225 Broadway, Suite 900 
     San Diego, California  92101-5030 
     Telephone:  (619) 234.8467 
     
     Attorneys for Defendant-Appellant 
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CERTIFICATE OF COMPLIANCE 

PURSUANT TO FED R. APP. 32(A)(7) AND CIRCUIT RULE 32-1 
FOR CASE NUMBER 17-50375 

I certify that: 

X  1. Pursuant to Fed. R. App. P. 32(a)(7)) and Ninth Circuit 
Rule 32-1, the attached opening brief is: 

X Proportionately spaced, has a typeface of 14 points or 
more and contains 11,542 words (opening, answering, and the second 
and third briefs filed in cross-appeals must not exceed 14,000 words; 
reply briefs must not exceed 7,000 words). 

DATED:  January 29, 2018 /s/ Kara Hartzler
KARA HARTZLER 
Federal Defenders of San Diego, Inc. 
Attorneys for Mr. Chavez 




