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INTRODUCTION 

When Claudia Hernandez-Becerra met her defense attorney, she 

was crying and could barely speak. The 18-year-old had just spent three 

days after her arrest in a frigid holding cell at a Border Patrol station 

near the Mexican border. For 72 hours, agents had not given her 

anything resembling a meal—only juice, crackers, and the occasional 

bean burrito. Nor was she allowed to shower, change clothes, or brush 

her teeth. At night she tried to sleep on a thin mat on the floor, covered 

by a foil blanket. But the lights stayed on 24 hours a day, and she 

barely slept at all. So when her attorney asked whether she wanted to 

plead guilty to misdemeanor illegal entry, all Ms. Hernandez could say 

was, “I have never wanted to go home more in my life.” ER 576. 

That afternoon, Ms. Hernandez and 50 other defendants made 

their initial appearances in court. Over and over, defense attorneys 

objected to the conditions their clients had been held in—the cold, the 

lack of food, the sleeping conditions. Many attorneys declined to concur 

in their clients’ pleas, citing ethical concerns. Ms. Hernandez could 

barely answer the yes-or-no questions, and the judge had to ask her to 

speak up. 
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One attorney requested that the magistrate judge ask the 

defendants a few additional questions about their conditions of 

confinement. Such questions, the attorney explained, could help the 

judge ensure that the defendants’ pleas were based on a knowing and 

voluntary decision to plead guilty, rather than desperation over the 

prospect of being sent back to a Border Patrol station.   

But the magistrate judge refused to ask any additional questions. 

Instead, he stuck to the standard plea colloquy script, spending an 

average of just six minutes on each defendant. Because the magistrate 

judge was on notice of Ms. Hernandez’s coercive pre-plea conditions of 

confinement, yet failed to take even remedial steps to ensure that her 

plea was knowing and voluntary, this Court must vacate 

Ms. Hernandez’s plea.  

STATEMENT OF JURISDICTION AND BAIL STATUS 

The magistrate judge had jurisdiction over this criminal case 

under 18 U.S.C. § 3401(a) and entered final judgment on August 1, 

2018. ER 386.1 On August 11, 2018, Ms. Hernandez filed a notice of 

1 “ER” refers to Ms. Hernandez’s Excerpts of Record. 
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appeal to the district court, ER 384, rendering the notice timely, see 

Fed. R. Crim. P. 58(g)(2)(B) (setting out a fourteen-day deadline). 

The district court had jurisdiction under 18 U.S.C. § 3231. The 

court affirmed Ms. Hernandez’s conviction on November 7, 2018. ER 2-

12. Ms. Hernandez filed a notice of appeal to this Court the next day,

within the fourteen-day deadline. ER 1; Fed. R. App. P. 4(b)(1)(A)(i). 

Ms. Hernandez has served her sentence and is no longer in custody. 

ISSUE PRESENTED FOR REVIEW 

Whether the magistrate judge reversibly erred by failing to ensure 

that Ms. Hernandez’s plea was knowing and voluntary.  

RELEVANT FEDERAL RULE 

A copy of Federal Rule of Criminal Procedure 11(b)(1) (advising 

and questioning the defendant) and 11(b)(2) (ensuring that a plea is 

voluntary) appears in the attached Addendum. 

STATEMENT OF THE FACTS 

I. The Southern District of California creates a new 
“Streamline court.”

 In 2018, the Southern District of California was experiencing  

major changes. Historically, U.S. Attorneys in the Southern District 

had focused their resources on drug and human smugglers, recidivist 
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border crossers, and people with violent criminal histories.2 Because of 

this, as well as a chronic shortage of detention bed space, federal 

prosecutors almost never pursued misdemeanor illegal entry charges 

against first-time crossers with no criminal history.3  

But in April 2018, then-Attorney General Jeff Sessions announced 

a “zero tolerance” policy targeting misdemeanor illegal entry under 8 

U.S.C. § 1325.4 This policy directed U.S. Attorneys along the southwest 

border to prosecute all unlawful border crossers apprehended between 

ports of entry, regardless of their criminal or immigration history. 

Named after “Operation Streamline,” an earlier “zero tolerance” 

initiative along the southwest border, the Southern District began 

preparing what became known as “Streamline court.” 

2 William Kandel, “The Trump Administration’s “Zero Tolerance” 
Immigration Enforcement Policy,” Congressional Research Service, July 
20, 2018, at 6, available at: https://fas.org/sgp/crs/homesec/R45266.pdf. 

3 Joanna Jacobbi Lydgate, Assembly-Line Justice: A Review of 
Operation Streamline, 98 Cal. L. Rev. 481, 541 (2010). 

  4 “Attorney General Announces Zero-Tolerance Policy for 
Criminal Illegal Entry,” U.S. Dept. of Justice, Apr. 6, 2018, available at: 
https://www.justice.gov/opa/pr/attorney-general-announces-zero-
tolerance-policy-criminal-illegal-entry. 
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To overcome the shortage of bed space, immigration authorities 

decided that they would not book Streamline defendants into a local jail 

before their initial appearances. ER 50. Instead, authorities would keep 

defendants in temporary holding cells at various Border Patrol stations 

for up to three days before their first hearing. ER 50. 

But these stations were never designed for overnight detention. As 

one internal Border Patrol memorandum stated, detainees “should not 

be held for more than 12 hours” in these facilities and must be moved 

“promptly.” ER 132. This is in part because the stations have “no beds” 

and are “not designed for sleeping.” ER 132.  
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Example of a typical DHS holding cell5 

After spending one or more nights in these facilities, Streamline 

defendants would be taken to meet with their lawyers in a converted 

underground parking garage next to the San Diego federal courthouse. 

ER 209, 229. During this meeting, individuals would have less than an 

hour to: 1) learn the nature of the criminal proceedings; 2) understand 

the elements of the criminal charge; 3) consider the conditions of the 

5 “Immigration Detention: Additional actions needed to 
strengthen DHS Management of Short-Term Holding Facilities,” U.S. 
Government Accountability Office, May 2016, pg. 8, available at: 
https://www.gao.gov/assets/680/677484.pdf. 
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prosecutor’s plea offer; and 4) decide whether to plead guilty that 

afternoon. ER 53. If they decided to plead guilty that afternoon, they 

would be convicted and sentenced in a matter of minutes. See, e.g., ER 

396-445. 

II. Parties raise concerns over the pretrial detention 

conditions.

On July 9, 2018, the District held its first Streamline court. ER

144. From the beginning, both private attorneys and Federal Defenders 

raised serious concerns over the conditions in these Border Patrol 

stations and their effect on the defendants’ ability to enter knowing 

and voluntary pleas. 

First, the attorneys explained that conditions at Border Patrol 

stations are far worse than a typical jail. Known as “freezers” or 

“iceboxes” in Spanish, Border Patrol holding cells are kept at very cold 

temperatures. ER 130, 231, 262, 263, 372. The cells are “extremely 

crowded” and packed with up to 40 people at a time. ER 161, 350. 

Detainees also receive “very little food” and were “eating 

minimally” in these holding cells. ER 161, 353. Instead of meals, they 

would receive juice and crackers or a single bean burrito. ER 152, 155, 

161, 231, 268, 371. As one attorney said of his client during court, “The 
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border patrol didn’t feed her. They didn’t give her water . . . and she’s 

dehydrated right now.” ER 353. 

Nor did arrestees have access to basic human amenities. Clients 

“had not showered” in days. ER 152, 231, 326, 354. They were “not 

given a toothbrush or toothpaste.” ER 231. They remained in the same 

clothes for days on end. ER 231, 354. As one lawyer explained, this 

denied defendants the ability to “have their initial appearances with 

dignity.” ER 231 

Perhaps most concerning was the fact that defendants were 

pleading guilty on dangerously low levels of sleep. Because the holding 

cells have no beds, individuals attempting to sleep had to lay on the 

crowded floor or on a “thin mat” on the floor. ER 155; see also ER 154, 

160, 211, 231, 262-63, 268, 271, 353. Instead of a blanket, they tried to 

make do with a foil or plastic sheet, which they frequently had to share 

with strangers. ER 154, 155, 156, 160-61, 231, 268, 270, 271, 350, 353. 

Due to the freezing temperatures, the lack of beds, and the lights 

staying on all night, many people slept little, if at all. ER 211, 231, 262-

63, 267, 268, 350, 371-72. In fact, many lawyers reported that their 

clients had not slept in days. See ER 162 (“He hasn’t slept, your Honor, 
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in about a week.”); ER 261 (“[H]e indicated he hasn’t slept in about a 

week”); ER 270 (“He hasn’t slept since Sunday [four days]”); ER 270 

(defendant “hadn’t slept since Monday night [three days]”); ER 371-72 

(“But this is a man that basically has not slept since June 11. We are 

now at June 16.”).  

Due to the lack of sleep, many defendants could not stay awake 

during their plea colloquies. One lawyer stated, “I represent 

[defendant], and I note that he is asleep right now.” ER 264. Another 

lawyer pointed out during court that “there was one gentleman already 

identified who’s been nodding off. There’s another gentleman in the 

back row, the back row on the door closest to the marshal, who also 

appears to be falling asleep.” ER 268. See also ER 284 (“Your Honor, I 

need to make -- note for the record that [defendant] was asleep and had 

to be woken up by the security officer.”).  

Nor could defense counsel alleviate these concerns in the limited 

time they had to spend with their clients. Most lawyers had less than 

an hour to speak with each defendant, which “certainly wasn’t enough 

time to review discovery and the offer and the options that were set 

before him.” ER 166. See also ER 167 (“[T]he time constraints that we’re 
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having at least put pressure on me today.”); ER 168 (“We ran out of 

time this morning.”). As one lawyer objected, “to be able to communicate 

the choices they have between trial, guilty plea with the deal, guilty 

plea without the deal, time served, the maximum sentence, and the 

consequences all within the confines of the limited amount of time . . . 

is, if not actually impossible, virtually impossible.” ER 266-67. 

And even if they had enough time, clients were often in no 

condition to talk. One attorney noted that her client was “crying from 

the moment that I saw him come around the corner . . . throughout the 

half-hour-long interview we had.” ER 150. Another “sat down at my 

counsel table and started to cry and was not able to stop crying for quite 

a long time.” ER 158. Others were in “emotional distress,” having a 

“very traumatic experience,” and suffering from “dehydration, 

sleeplessness, [and] panic.” ER 150, 154, 340.  

Given these conditions, defense attorneys reported that their 

clients nearly always “wanted to plead guilty as soon as possible.” ER 

151. But many attorneys doubted that their clients could make a 

knowing and intelligent plea that day:  
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 “I know he didn't really understand the proceedings or the
charges.” ER 211;

 “I’m very concerned with his understanding of the process.”
ER 211;

 “Throughout our conversations, as I was trying to explain
what was going to happen today, he became overwhelmed
with emotion. A couple of times we had to pause because he
was crying and really upset about what is going on today.”
ER 376;

 “He also had instances where he looked at me, sort of, with a
blank face, and I am not sure that he was following
everything.” ER 376;

 “Their ability to understand the complexities of our legal
system is really difficult.” ER 267;

 “I’m concerned somewhat about his understanding and
comprehension, given the rushed nature of our interview.”
ER 316;

 “She does not understand these legal nuances that we are all
talking about.” ER 337;

 “When I spoke to him this morning, there was moments
where he just looked at me completely blank, unable to
really engage with me because he was still in utter shock. So
I do have concerns of his ability to be able to understand . . .
what is going on.” ER 372;

And even if a defendant could make a knowing plea, many defense 

attorneys questioned whether such a plea would be voluntary:  
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 “I have concerns that, you know, whatever he tells Your
Honor today in response to your questions about this Rule 11
colloquy, that he can’t voluntarily and knowingly plead
based on these circumstances. It feels inherently coercive,
Your Honor.” ER 211;

 “[U]nfortunately, they don’t say, ‘I want to plead’ or ‘I want
to do this.’ It’s ‘I want to go home.’” ER 302;

 “Most of my clients just keep repeating the question of when
do they get to go home.” ER 267;

 “I know that he’s communicated to me multiple times that
he wants to plead guilty and go home as soon as possible. I
don’t know if that is because he hasn’t slept for four days,
because he’s been treated this way, because he’s tired and
exhausted and emotional and just wants to get home, or if
that’s because he knows what exactly is going on today.” ER
373;

 “I think that this procedure is also inherently coercive as to
both clients. And so I have concerns about his reasoning for
wanting to plead guilty today.” ER 377;

 “I can’t tell you that he’s knowingly and voluntarily pleading
guilty today because, from what I have been able to tell, it’s
impossible for me to make that determination. I don’t know
how Your Honor can make that determination.” ER 212;

 “[T]hey’ll do whatever it is that the Court is asking so that
they can go home today, which is what makes this system –
this separate and unequal system unduly coercive for each of
these individuals.” ER 268-69.

This desperation put attorneys in an ethical bind. As one attorney 

explained, “we’re not able to comment on voluntariness or mental 
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competence of our clients” because this could jeopardize “what our 

clients want, which is to go home at the earliest possible moment.” ER 

264. As a result, many lawyers felt that they were in an “adversarial 

position” to their clients because their clients “wanted to plead guilty as 

soon as possible,” even though their attorneys “might not concur with” 

the plea. ER 151, 153, 337. 

One attorney summed up the experience of assisting a Streamline 

defendant to plead guilty:  

[My client] was arrested and brought down in chains and 
shackles when he came to see me. He had very -- actually no 
sleep the night before. He had very little to eat. He was very 
upset. He was crying, and it was very difficult to watch 
someone come and sit in front of me in shackles and with a 
traumatic look on his face, not understanding what was 
going on, not understanding our legal system, and then 
being expected to respond to my questions in an informed 
manner and being expected to trust me within the time span 
of an hour.  

ER 172. For these reasons, defense attorneys expressed serious doubts 

that defendants who pleaded guilty at their first hearing were doing so 

knowingly and voluntarily.6    

6 In September 2018, at the request of the magistrate judges, the 
district court judges in the Southern District of California voted to end 
the practice of accepting same-day pleas. See “California border district 
reverses course on a key component of Operation Streamline,” The 
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III. Ms. Hernandez is convicted in Streamline court.  

As the Southern District was grappling with these issues,

Ms. Hernandez was traveling north. After graduating from high school, 

the 18-year-old wanted to learn English and French so she could return 

home and work in the tourist industry in Puerto Vallarta, Mexico. ER 

576-77. So in the summer of 2018, Ms. Hernandez and two cousins set 

out for the United States. ER 575. 

Things did not go as planned. While crossing the United States-

Mexico border through the hills, one of Ms. Hernandez’s cousins 

disappeared, and they had no idea where she had gone. ER 576. And 

immediately after crossing into the United States, Border Patrol agents 

arrested Ms. Hernandez. ER 620. They transported her to a nearby 

Border Patrol station, where she spent the next three days in a holding 

cell. ER 466.  

On the morning of Ms. Hernandez’s initial court appearance, 

Border Patrol officials brought her to the parking garage to meet with 

Intercept, Oct. 5, 2018, available at: 
https://theintercept.com/2018/10/05/operation-streamline-san-diego-
california-immigration/. Streamline defendants in the Southern District 
are now transferred to a federal jail in San Diego after their initial 
appearance and may plead guilty four days later. 
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her attorney. Although she spoke to her attorney for about an hour, 

they had to take some “pauses” during the meeting because 

Ms. Hernandez was “very, very, very soft-spoken” and “terrified.” ER 

576. She began crying several times during the meeting, and her 

attorney reported that it “took a while for me to be able to even gain a 

little bit of trust from her.” ER 576. And when her attorney asked her 

whether she wanted to plead guilty or contest the charge, all 

Ms. Hernandez could say was, “I have never wanted to go home more in 

my life.” ER 576. 

During court that afternoon, defense attorneys continued to raise 

concerns about the coercive nature of the proceedings. One attorney 

explained that this was “one of those very difficult situations as an 

attorney, ethically,” because “all [the defendants] hear are time-served 

sentences and really don’t take into consideration the factors and the 

resultant consequences of a guilty plea.” ER 426. The attorney 

explained that he had been “hesitant” to go along with his clients’ guilty 

pleas because “I have had no opportunity to investigate their case in 

detail to determine whether the information in the probable cause is 

accurate, whether there is any other potential defenses available to 



16 

them.” ER 426-27. So “although this process may be efficient for the 

Court and the government, it is certainly not efficient for the 

constitutional rights of my client, as well as the Sixth Amendment 

rights that he has.” ER 427. 

In response, the magistrate judge stated, “I have heard this time 

and time again for the last couple of months. You are not telling me 

anything new.” ER 427. 

The magistrate judge called defendants out in groups of up to ten 

people to take their guilty pleas. With each group, the judge would ask 

only yes-or-no questions and then call out each defendant’s name for an 

answer. ER 551-572. Throughout the afternoon, defendants gave the 

same answers to every question, each simply repeating the answer of 

the person before them. ER 387-618.     

At one point during the plea colloquy, the judge asked the defense 

attorneys for one group, “[D]o you all agree that your clients are able to 

participate at this time and understand?” ER 465. One federal defender 

responded with “concerns” that “the Streamline system is coercive.” ER 

465. She continued:   
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I would like to ask Your Honor to inquire as to conditions of 
confinement and others – other conditions that could affect 
voluntariness. I think that’s Your Honor’s role under Rule 
11. . . . with respect to the Streamline system, [ ] all of these
individuals have been held in border patrol stations since 
their arrest. 

ER 466. She then listed some of the specific concerns arising from the 

Border Patrol stations and repeated her statement that “I think 

Streamline is coercive.” ER 466-67. Another attorney added, “I think it’s 

fair to say, Your Honor, we are all uncomfortable with it.” ER 468. 

Other attorneys detailed the conditions of confinement their 

clients had endured over the weekend: 

 No full meals in the last three days, only “burritos, juice, and
cookies,” ER 490, 560;

 No showers, toothbrush, toothpaste, or “any other kind of
sanitation,” ER 490, 560;

 No “real beds,” no full night’s sleep in the last three days
because they were “sleeping on a thin mat, on a concrete
floor” and “given a bag for a blanket,” ER 490, 560.

But the magistrate judge declined to ask any questions about the 

conditions of confinement in the Border Patrol stations and whether 

they had affected the defendants’ decisions to plead guilty. ER 465-67. 

Instead, the judge indicated that he would only consider concerns 

relating to individual defendants who were “ill,” “need[ed] medical 
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attention,” or were “mentally incompetent.” ER 466, 560. This did not 

include concerns about whether the defendants were simply “hungry or 

tired.” ER 560.  

When the judge asked whether the defense attorneys believed 

their clients’ pleas were knowing and voluntary, many defense 

attorneys avoided answering the question. Instead, they would say that 

they had fulfilled their Sixth Amendment obligations to explain the 

necessary information to their client and their client had decided to 

plead guilty. ER 477. When one attorney went beyond this—objecting to 

the “conditions of the confinement” and “this process as a whole”—the 

magistrate judge responded by resetting that attorney’s cases to a later 

date, eliminating the clients’ chance for a time-served sentence and 

immediate release. ER 559-61.  

Ms. Hernandez was brought out in a group of eight people. ER 

538. At the outset, her defense lawyer asked to join in the objections 

made by other attorneys earlier in the hearing. ER 540-41. The 

magistrate judge agreed, permitting Ms. Hernandez and other 

defendants to “join in everyone else’s objections.” ER 541. 
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During the colloquy, Ms. Hernandez spoke so softly that the judge 

had to prompt her to “keep your voice up.” ER 555. After Ms. Hernandez 

answered all the magistrate judge’s questions affirmatively, the judge 

asked whether Ms. Hernandez’s attorney was aware of any reason she 

was not competent to plead guilty, and the attorney responded: 

[Def. atty]: As I stated earlier, Your Honor, just subject to 
the earlier objections. 

[Judge]: I am not sure what -- there were many earlier 
objections but none of them really related to 
competency. They related to things like conditions 
and so forth. 

[Def. atty]: Correct, Your Honor. So there’s nothing -- I have 
nothing to add with regards to these specific 
clients. 

[Judge]: All right. So you believe that they are competent and 
understand what is happening? 

[Def. Atty]: I think I fulfilled my Sixth Amendment right -- my 
Sixth Amendment duty as their attorney to explain 
everything. So I reviewed everything with them, Your 

 Honor. 

ER 566. 

The judge then found that Ms. Hernandez and the other 

defendants had “knowingly and voluntarily entered your plea of guilty” 

with a “full understanding of its and meaning and effect” and that “you 
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understand all the consequences.” ER 572. The judge sentenced 

Ms. Hernandez (and all the other defendants) to a sentence of time 

served. ER 577. Because she had not entered into a plea agreement 

with the Government, the judge advised Ms. Hernandez that she had 

“retained [the] right to appeal.” ER 578.  

IV. Ms. Hernandez appeals to the district court.

Ms. Hernandez appealed her conviction to the district court. ER

384. In her Opening Brief, she argued that when facts or circumstances 

make a guilty plea suspect, courts have a duty to venture beyond the 

standard Rule 11 colloquy questions to ensure that a plea is knowing 

and voluntary. ER 57-60. Given the concerns raised during 

Ms. Hernandez’s hearing about the conditions she had been held in for 

the three days preceding her guilty plea, she argued that the magistrate 

judge should have asked some follow-up questions during the plea 

colloquy to ensure that her plea was not unknowing or coerced. ER 60-

63. And because the Government could not show this error was

harmless, Ms. Hernandez asked the district court to vacate her 

conviction. ER 63-67.  
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The Government disagreed. At the outset, it admitted that 

because Ms. Hernandez had “preserved the generalized objection,” the 

Government bore the burden under harmless-error review to show that 

Ms. Hernandez would have pleaded guilty in the absence of error. ER 

35. But the Government argued that no error occurred because a

“generalized concern” about pre-plea conditions of detention cannot be 

the basis for a Rule 11 error. ER 34. And the Government disputed that 

spending a “weekend in custody” qualified as the type of “especially 

unusual or trying circumstances” that would be sufficient to make a 

plea unknowing or involuntary. ER 39-40. And even assuming the 

magistrate judge had erred, the Government claimed that the court 

could accept Ms. Hernandez’s statements—that she “understood the 

process and wanted to proceed”—at face value such that any error was 

harmless. ER 34.  

The district court affirmed Ms. Hernandez’s conviction, finding 

that the magistrate judge’s plea colloquy was “in compliance with Rule 

11(b).” ER 10. Although the magistrate judge had refused to probe into 

the defendants’ pre-hearing conditions of confinement, the district court 

faulted Ms. Hernandez for the fact that the record was “devoid as to the 
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pre-plea conditions that Defendant actually herself experienced.” ER 12. 

And while the magistrate judge had refused to inquire whether these 

conditions had affected Ms. Hernandez’s decision to plead guilty, the 

district court also found that “there is nothing in the record indicating 

that Defendant’s pre-plea conditions or anything else were affecting her 

mental state.” ER 11. Like the Government, the judge took 

Ms. Hernandez at her word that she “understood the nature of the 

charges, the elements of the charges, the rights she was giving up, the 

applicable maximum possible penalties she was facing, and the possible 

immigration-related consequences of her conviction.” ER 10-11. 

Accordingly, the judge denied Ms. Hernandez’s appeal and affirmed her 

conviction. ER 12. This appeal follows. 

SUMMARY OF THE ARGUMENT 

To make the constitutional determination that a guilty plea is 

knowing and voluntary, judges usually rely on a defendant’s responses 

to the standard inquiries in Rule 11. But if a judge is on notice of 

certain facts or circumstances that affect a defendant’s ability to make a 

knowing and voluntary plea, the judge must go beyond the typical Rule 

11 questions to conduct a deeper inquiry. Such facts and circumstances 



23 

include: (1) deprivation of food; 2) deprivation of sleep; 3) the 

defendant’s age and experience with the criminal justice system; 4) the 

length of detention without access to counsel or a hearing; and 

5) egregious conditions of confinement.

Here, the magistrate judge was on notice that all of these factors 

were present. Multiple attorneys informed the magistrate judge that for 

three days, the defendants had been given little to eat, kept in frigid 

cells, forced to sleep on the floor, and unable to shower or brush their 

teeth or change clothes. One lawyer asked the magistrate judge to 

conduct a deeper inquiry in light of these conditions. Ms. Hernandez’s 

own lawyer renewed these objections and refused to say that her client’s 

plea was knowing and voluntary. And the magistrate judge knew that 

Ms. Hernandez had just turned 18 years old, had never been in jail, and 

could barely answer his questions. Because this was more than enough 

to trigger further inquiry, the magistrate judge failed to confirm that 

Ms. Hernandez’s plea was knowing and voluntary. 

This error was not harmless. As the district court noted, the 

Government bears the burden to show that Ms. Hernandez would have 

pleaded guilty absent error. But the same concerns that led this Court 
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to find that the Government had not met its burden in a similar case 

are even more compelling here. Because the Government cannot show 

harmless error, the magistrate judge reversibly erred, and the Court 

must vacate Ms. Hernandez’s conviction.  

ARGUMENT 

The Magistrate Judge Reversibly Erred by Failing to Ensure 
That Ms. Hernandez’s Plea Was Knowing and Voluntary. 

I. The standard of review is de novo. 

Courts review whether a defendant entered a guilty plea 

knowingly and voluntarily de novo. United States v. Carter, 795 F.3d 

947, 950 (9th Cir. 2015). Courts also review questions of law, including 

the sufficiency of a Rule 11 plea colloquy, de novo. United States v. 

Arqueta-Ramos, 730 F.3d 1133, 1137 (9th Cir. 2013).  

Under Rule 11(h), “[a] variance from the requirements of this rule 

is harmless error if it does not affect substantial rights.” Fed. R. Crim. 

P. 11(h). When the error implicates a “core concern” of Rule 11, it 

automatically affects the defendant’s substantial rights. United States 

v. Pena, 314 F.3d 1152, 1157 (9th Cir. 2003). When a plea colloquy does

not implicate a “core concern” of Rule 11, the Court must determine 

whether the error caused the defendant prejudice. See Arqueta-Ramos, 
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730 F.3d at 1139. If a defendant preserves her Rule 11 objection, the 

Government bears the burden to show the defendant “would have 

pleaded guilty even without the Rule 11 error.” Id. .  

II. Due process requires a guilty plea to be knowing and
voluntary.

In the three days leading up to her guilty plea, Ms. Hernandez

was held in a Border Patrol station and deprived of adequate food, 

water, sleep, clothing, and basic human amenities. ER 466, 566. The 

question in this case is whether these deprivations, combined with 

Ms. Hernandez’s characteristics, should have triggered the magistrate 

judge to go beyond the standard Rule 11 colloquy to ensure that her 

plea was knowing and voluntary. To answer this question, the Court 

must first examine the legal standard and relevant factors used to 

determine whether a plea is knowing and voluntary.  

A. Rule 11(b)(1) is a guide to—not a substitute for—
determining whether a defendant’s guilty plea is 
constitutionally sound.  

Nearly 80 years ago, the Supreme Court recognized that an 

unknowing and involuntary guilty plea is “wholly irreconcilable with 

the constitutional safeguards of due process.” Smith v. O’Grady, 312 

U.S. 329, 334 (1941). Since then, courts have always held that judges 
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must make a “constitutionally required determination” that a 

defendant’s guilty plea is knowing and voluntary. McCarthy v. United 

States, 394 U.S. 459, 465 (1969) (emphasis added). See also United 

States v. Dayton, 604 F.2d 931, 939 (5th Cir. 1979) (en banc) (stating 

that a judge’s determination of voluntariness “is of constitutional 

dimension”). And when a reviewing court cannot confirm that a plea 

was knowing and voluntary, it must assume that the plea was 

“obtained in violation of due process and is therefore void.” McCarthy, 

394 U.S. at 467.  

Federal Rule of Criminal Procedure 11 was “designed to assist the 

district judge in making the constitutionally required determination 

that a defendant’s guilty plea is truly voluntary.” Id. at 465. This Rule 

requires a judge to determine that a defendant entering a guilty plea 

understands a variety of rights, including the right to a jury trial; the 

right to be represented by counsel; the right to confront witnesses, 

testify, and present evidence; the nature of the charge; and potential 

penalties. Fed. R. Crim. P. 11(b)(1)(A)-(O). Additionally, the judge must 

“address the defendant personally in open court” and “determine that 

the plea is voluntary.” Fed. R. Crim. P. 11(b)(2).  
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But while the specific advisals in Rule 11(b)(1) may be a means of 

making the “constitutionally required determination” that a plea is 

knowing and voluntary, it will not be a substitute for it in all cases. See 

Fed. R. Crim. P. 11 advisory committee’s notes (stating that the 

knowing and voluntary determination “may vary from case to case, 

depending on the complexity of the circumstances and the particular 

defendant”). So the “mere ritual” of reciting the advisals in Rule 11(b)(1) 

will satisfy neither the voluntariness determination of 11(b)(2) nor the 

requirements of due process. United States v. Dayton, 604 F.2d 931, 943 

(5th Cir. 1979) (en banc). See also McCarthy, 394 U.S. at 467 n.20 

(because the Rule 11 inquiry “must necessarily vary from case to case . . 

. . matters of reality, and not mere ritual, should be controlling”) 

(quotations and alterations omitted). Rather, “the more complex or 

doubtful the situation . . . the more searching will be the inquiry.” 

Dayton, 604 F.2d at 938. 

B. When doubts arise that a plea is constitutional, judges 
must go beyond the standard Rule 11 inquiries. 

If questions arise as to whether a defendant’s plea is knowing and 

voluntary, a judge must go beyond the typical Rule 11 script to conduct 

a deeper inquiry. See United States v. Carter, 795 F.3d 947, 951 (9th 
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Cir. 2015). In Carter, the defendant admitted during the plea colloquy 

that he was taking medication to treat a mental illness. Id. at 950. The 

judge then asked several follow-up questions relating to the type of 

medication and its effects on the defendant’s ability to understand the 

proceedings. Id. Although the defendant stated that the medication did 

not affect his ability to understand the proceedings, he later appealed, 

claiming that the district court failed to ensure that he entered his plea 

knowingly and voluntarily. Id. 

This Court first considered whether a defendant’s statement that 

he was taking medication “triggers an expanded Rule 11 colloquy to 

ensure that the defendant is ‘knowingly and voluntarily’ entering a 

guilty plea.” Id. at 952. The Court concluded it did, drawing from a 

“similar situation” in which a court “addressed the requisite mental-

state inquiry when a defendant with a known mental issue attempted 

to plead guilty.” Id. at 951 (citing United States v. Timbana, 222 F.3d 

688, 702-07 (9th Cir. 2000)). There, the district court conducted a 

“searching inquiry” that went beyond the baseline Rule 11 questions to 

probe the defendant’s relevant circumstances and understanding of the 

proceeding before accepting the guilty plea. Id.  
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Carter also “look[ed] outside the Circuit for guidance,” discussing 

similar decisions from the First, Second, Third, Fourth, Seventh, 

Eighth, and Tenth Circuits. Id. at 952-55. All of these circuits, Carter 

explained, had agreed that when a court learns that a defendant has 

taken some medication or substance, it has “some additional duty to 

follow up with the defendant” to confirm that the plea is knowing and 

voluntary. Id. at 952. 

While “the depth of that inquiry is unclear,” Carter pointed to “a 

few commonalities” among the circuits’ decisions, such as the type of 

drug, the name and dosage of the medication, and whether the drug 

was “affecting the defendant’s mental state.” Id. Courts may also look to 

“their own observations of defendants,” a defendant’s “answers 

throughout the proceeding,” a defendant’s personal history, and 

whether defense counsel has “any qualms about the defendant’s mental 

state.” Id. at 952, 954. Importantly, Carter held that the “complete 

failure to undertake any additional inquiry into the mental statute of 

the defendant” after the court has been alerted to an issue “will not 

satisfy Rule 11’s demands.” Id. at 955.  
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As Carter discussed, other circuits have reached the same 

conclusion. The First Circuit has held that a court must “broaden its 

Rule 11 inquiry with a view to assessing the impact” of a factor 

affecting the knowing and voluntary nature of a plea. United States v. 

Parra-Ibanez, 936 F.2d 588, 595 (1st Cir. 1991). When a potential 

concern exists, the Second Circuit requires that a court “inquire[] 

further into defendant’s state of mind” after it is “alerted” to a concern. 

United States v. Rossillo, 853 F.2d 1062, 1067 (2d Cir. 1988). The Third 

Circuit has explained that “Rule 11 counsels a district court to make 

further inquiry into a defendant’s competence to enter a guilty plea 

once the court has been informed” of a fact that may “impair[] his 

ability to make a knowing and intelligent waiver of his constitutional 

rights.” United States v. Cole, 813 F.2d 43, 46 (3d Cir. 1987). And the 

Fourth Circuit has held that “when an answer raises questions about 

the defendant’s state of mind, the court must broaden its inquiry to 

satisfy itself that the plea is being made knowingly and voluntarily.” 

United States v. Damon, 191 F.3d 561, 565 (4th Cir. 1999).  

More recently, this Court confirmed that “[i]f a defendant’s 

statements during a plea colloquy raise questions about his mental 
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state, the court accepting the plea has a duty to inquire further.” United 

States v. Torres, 697 F. App’x 541, 542 (9th Cir. 2017). So the take-away 

from Carter and these cases is that when something “raise[s] a red flag” 

about a person’s ability to make a knowing and voluntary plea, judges 

must go beyond the Rule 11 script to confirm that the plea is, in fact, 

constitutionally sound. Damon, 191 F.3d at 565. 

C. Carter applies to other factors that may render a plea 
unknowing and involuntary. 

While Carter involved a question of medication, its holding is not 

confined to that context. Courts have identified numerous 

circumstances that may affect a defendant’s ability to make a knowing 

and voluntary statement. See Boykin v. Alabama, 395 U.S. 238, 242-43 

(1969) (noting that “[i]gnorance, incomprehension, coercion, terror, 

inducements, subtle or blatant threats might be a perfect cover-up of 

unconstitutionality”). While most of these circumstances have occurred 

in the context of a defendant’s confession, the Supreme Court has 

explained that a guilty plea is even “more than an admission of conduct; 

it is a conviction.” Id. at 242 (emphasis added). Because of this, “the 

same standard must be applied” to determine whether a confession or a 

guilty plea is knowing and voluntary. Id. at 242. This standard requires 
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courts to assess “the totality of all the surrounding circumstances,” 

including the “characteristics of the accused” and the “details” under 

which a confession or a guilty plea was made. Schneckloth v. 

Bustamonte, 412 U.S. 218, 226 (1973). 

The “surrounding circumstances” that courts consider include 

whether the accused received adequate food in the days or hours 

leading up to the admission. See, e.g., Sims v. Georgia, 389 U.S. 404, 

407 (1967) (defendant in custody for eight hours without food); Payne v. 

Arkansas, 356 U.S. 560, 566-67 (1958) (defendant held for three days 

with little food); Taylor v. Maddox, 366 F.3d 992, 1015–16 (9th Cir. 

2004) (defendant was “given no food . . . and may or may not have been 

given any water” over a three-hour period); Stidham v. Swenson, 506 

F.2d 478, 480 (8th Cir. 1974) (defendant given “little or no food or water 

during the four-day period”).  

Courts also consider a person’s lack of sleep, particularly when 

combined with inadequate food. See, e.g., Reck v. Pate, 367 U.S. 433, 441 

(1961) (statement inadmissible due to deprivation of adequate food and 

sleep); Greenwald v. Wisconsin, 390 U.S. 519, 520-21 (1968) (defendant 

deprived of food and sleep for more than 18 hours); United States v. 
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Hull, 441 F.2d 308, 313 (7th Cir. 1971) (“Lack of food, sleep and 

medication add to the evidence of involuntariness.”); People v. 

Hildabrandt, 53 Cal. Rptr. 99, 101 (1966) (defendants "were not fed

prior to their arraignment . . . [and] also apparently suffered from lack 

of sleep”); Berghuis v. Thompkins, 560 U.S. 370, 386–87 (2010) (stating 

that sleep and food deprivation were “facts indicating coercion”). 

Conversely, when a person was “given food, water, a blanket, and a 

place to sleep for several hours in a heated room,” this Court rejected a 

voluntariness argument. United States v. Cisneros-Hernandez, 597 F. 

App’x 933, 935 (9th Cir. 2015). 

Courts also consider the accused’s age and past experience in the 

criminal justice system. See, e.g., Reck, 367 U.S. at 442 (citing 

defendant’s “youth and “lack of previous experience with law 

enforcement”); Doody v. Ryan, 649 F.3d 986, 1009 (9th Cir. 2011) (en 

banc) (voluntariness concern “compounded by Doody’s lack of prior 

involvement in the criminal justice system”); Hildabrandt, 53 Cal. Rptr. 

at 105 (citing the defendant’s “lack of prior experience in criminal 

matters”).  
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Additionally, courts evaluate the length of detention prior to an 

initial court appearance and whether the individual had access to a 

lawyer during that time. See, e.g., Culombe v. Connecticut, 367 U.S. 568, 

602 (1961) (arrestee held for four nights on misdemeanor charges with 

no access to counsel); Clewis v. Texas, 386 U.S. 707, 709 (1967) 

(defendant held 38 hours before seeing a magistrate judge during which 

he had “little sleep and very little food” and “no contact with a lawyer”); 

Reck, 367 U.S. at 441-42 (holding a confession involuntary when the 

defendant was held for four days with inadequate food and no lawyer); 

United States ex rel. Lewis v. Henderson, 520 F.2d 896, 901 (2d Cir. 

1975) (confession involuntary when young person held for 

approximately 38 hours without being booked or arraigned and 

deprived of food and sleep); People v. Augello, 265 N.Y.S.2d 509, 516 

(1965) (when defendants were arraigned 67 hours after arrest, 

“[s]erious consideration must be given” to this delay). 

Courts have also considered particularly egregious conditions of 

confinement as bearing on the voluntariness of a statement. See, e.g., 

Diamond v. United States, 432 F.2d 35, 41 n.4 (9th Cir. 1970) (ordering 

an evidentiary hearing to determine voluntariness when defendant was 
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deprived of food and “forced to sleep on a cold cement floor, without any 

blankets”); State v. Strayhand, 911 P.2d 577, 582 (Ariz. Ct. App. 1995) 

(arrestee unable to sleep because “the holding cell was too cold”); 

McNabb v. United States, 318 U.S. 332, 334–35 (1943) (arrestees held in 

room “where there was nothing they could sit or lie down on, except the 

floor”); Davis v. North Carolina, 310 F.2d 904, 906 (4th Cir. 1962) 

(arrestee held for days at jail that was “customarily used” to hold people 

no more than a few hours); Stidham, 506 F.2d at 481 (finding 

statements involuntary when arrestee held in “subhuman” conditions 

and “treated as an animal”).7   

When these factors—deprivation of food or sleep, age, lack of 

exposure to the criminal justice system, prolonged detention, and 

conditions of confinement—are present, the Carter requirement of a 

more “searching inquiry” applies. These factors, particularly in 

combination, could affect a person’s ability to make a knowing and 

voluntary plea just as much, if not more so, than medication. See, e.g., 

7 It is true that some of these cases also involved ongoing 
interrogation or violent physical abuse. But to prevail, Ms. Hernandez 
need not show that her plea was unknowing and involuntary—only that 
factors affecting the knowing and voluntary determination required the 
magistrate judge to conduct a deeper inquiry.  
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Julian Lim & David F. Dinges, A Meta-Analysis of the Impact of Short-

Term Sleep Deprivation on Cognitive Variables, 136 Psychological 

Bulletin 375 (2010) (finding that attention, reasoning, short-term 

memory, and processing speed tests are strongly affected by sleep 

deprivation). So it would be illogical to require a judge to inquire 

further when told that a defendant is on medication but not inquire 

further when told that numerous other facts and circumstances 

affecting the knowing-and-voluntary analysis are present.  

Accordingly, when a judge is affirmatively made aware during a 

plea colloquy of facts or circumstances that could affect the knowing 

and voluntary nature of the plea, that judge has “some additional duty 

to follow up with the defendant.” Carter, 795 F.3d at 952. While “the 

depth of that inquiry is unclear,” a judge’s “complete failure to 

undertake any additional inquiry” will not satisfy Rule 11 or the 

Constitution. Id. at 952, 955 (emphasis added). In such a case, courts 

must assume that the plea was “obtained in violation of due process and 

is therefore void.” McCarthy, 394 U.S. at 467.    
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III. The magistrate judge failed to ensure that Ms. Hernandez’s
plea was knowing and voluntary.

Throughout Ms. Hernandez’s hearing, her lawyer and other

attorneys raised repeated concerns about the coercive nature of the 

proceedings, citing lack of food, lack of sleep, length of detention, 

conditions of confinement, and other facts directly related to the 

knowing and voluntary determination. Despite this laundry list of “red 

flags,” the magistrate judge stuck to the standard Rule 11(b)(1) script, 

declined an express request to make any further inquiry, and found 

that Ms. Hernandez’s plea was knowing and voluntary. ER 572. And in 

denying her appeal, the district court agreed, holding that the 

magistrate judge’s plea colloquy “satisfied the requirements of Rule 11.” 

ER 11. These conclusions were incorrect. 

A.  The magistrate judge ignored multiple factors that 
cast doubt on Ms. Hernandez’s plea. 

To determine whether Ms. Hernandez’s plea was constitutionally 

sound, the first question is whether the magistrate judge was on notice 

of circumstances that could have affected Ms. Hernandez’s ability to 

make a knowing and voluntary plea. The answer is unequivocally yes.  
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First, multiple attorneys raised serious objections about the 

coercive nature of the proceedings during Ms. Hernandez’s hearing. 

They explained that the defendants had received no full meals in the 

last three days, only “burritos, juice, and cookies.” ER 490, 560. They 

reported that the defendants had had no showers, toothbrush, 

toothpaste, or “any other kind of sanitation.” ER 490, 560. They objected 

that the defendants had no “real beds” and were sleeping on a concrete 

floor. ER 490, 560. Multiple attorneys expressed discomfort with the 

“coercive” nature of the proceedings. ER 426-27, 465, 468, 559-61. So 

the magistrate judge was well aware that Ms. Hernandez had received 

little food, little sleep, no shower, and had slept on a concrete floor for 

the last 72 hours—factors courts have held directly relate to the 

knowing-and-voluntary analysis.  

Second, one attorney specifically requested that the magistrate 

judge conduct a deeper inquiry into the knowing and voluntary nature 

of the guilty pleas in light of these concerns. ER 465-67. Characterizing 

the proceedings as “coercive,” she stated, “I would like to ask Your 

Honor to inquire as to conditions of confinement and others – other 

conditions that could affect voluntariness. I think that’s Your Honor’s 
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role under Rule 11.” ER 465. In response, the magistrate judge asked 

the attorney whether her client was “ill” or “need[ed] medical 

attention.” ER 465-66. When the attorney said he did not, the 

magistrate judge continued with the standard Rule 11 colloquy. ER 467. 

Later, the magistrate judge rebuffed another lawyer’s response to the 

knowing-and-voluntary question, stating that he was asking whether 

the defendants understood the proceedings and “[n]ot whether they 

were hungry or tired.” ER 108. In other words, the magistrate judge 

wrongly held that the concept of “voluntariness” related to deprivations 

of food or sleep, length of detention, or conditions of confinement—even 

though decades of case law holds to the contrary. 

Third, Ms. Hernandez’s own attorney not only renewed these 

objections, she also conspicuously declined to say that Ms. Hernandez’s 

plea was knowing and voluntary. ER 566. At the beginning of the 

hearing, Ms. Hernandez’s defense lawyer asked to join in the objections 

made by other attorneys in the previous hearing. ER 540-41. The 

magistrate judge agreed, permitting Ms. Hernandez to “join in everyone 

else’s objections.” ER 541. Then when the judge asked Ms. Hernandez’s 
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attorney whether she was aware of any reason Ms. Hernandez was not 

competent to plead guilty, her attorney responded: 

[Def. atty]: As I stated earlier, Your Honor, just subject to 
the earlier objections. 

[Judge]: I am not sure what -- there were many earlier 
objections but none of them really related to 
competency. They related to things like conditions 
and so forth. 

[Def. atty]: Correct, Your Honor. So there’s nothing -- I have 
nothing to add with regards to these specific 
clients. 

[Judge]: All right. So you believe that they are competent and 
understand what is happening? 

[Def. Atty]: I think I fulfilled my Sixth Amendment right -- my 
Sixth Amendment duty as their attorney to explain 
everything. So I reviewed everything with them, Your 

 Honor. 

ER 566. This obvious skirting of the magistrate judge’s questions was a 

sure sign that Ms. Hernandez’s attorney had doubts that the plea was 

knowing and voluntary but did not want to violate her duty of loyalty by 

going against Ms. Hernandez’s wishes. 

Finally, the magistrate judge was on notice of several other 

characteristics specific to Ms. Hernandez that affected her ability to 

make a knowing and voluntary plea. He knew that Ms. Hernandez had 
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barely turned 18 years old. ER 575. He knew that she had no 

experience in the criminal or immigration systems and had probably 

never been in a courtroom before. ER 576. Because he had asked her to 

speak up, the magistrate judge knew that she was very timid and 

barely able to answer the questions. ER 555. And he knew that she had 

been held in custody for three days with no access to a lawyer. ER 568. 

Courts have repeatedly found that such factors directly relate to 

whether a statement is knowing and voluntary. See, e.g., Reck, 367 U.S. 

at 442 (finding defendant’s statement involuntary due in part to his 

“youth and “lack of previous experience with law enforcement”); 

Culombe, 367 U.S. at 602 (1961) (arrestee held for four nights on 

misdemeanor charges with no access to counsel).  

Although the magistrate judge was on notice of these facts and 

circumstances, he failed to recognize that they directly relate to a 

defendant’s ability to make a knowing and voluntary plea. Instead, the 

magistrate judge believed that the determination was restricted to 

situations where a defendant was “ill” or “need[ed] medical attention”—

not whether they were simply “hungry or tired.” ER 465-66, 560. But 

case after case shows that the concerns raised during Ms. Hernandez’s 
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hearing—deprivations of food and sleep, a defendant’s age and 

experience, lengthy detention, and egregious conditions of 

confinement—are precisely the factors judges must consider when 

determining whether a plea is knowing and voluntary. So by turning a 

deaf ear these concerns and refusing to go beyond the Rule 11 script to 

address them, the magistrate judge failed to ensure that 

Ms. Hernandez’s plea was constitutionally sound. 

The magistrate judge’s inquiry need not have been extensive. For 

instance, while Carter held that courts have an “additional duty to 

follow up” with a defendant who admits to being on medication, it then 

determined that the district court’s questions in that case had met this 

requirement. 795 F.3d at 952, 955. It noted that the district judge had 

gone on to ask the defendant what kinds of medication he was taking 

and whether those medications were affecting his ability to understand 

“the things that I’m saying or the lawyer is saying.” Id. at 950. The 

judge then asked several basic questions to determine that the 

defendant understood the purpose of the hearing, such as “[w]hat are 

you going to do today,” to which the defendant replied that he was 
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“[p]leading guilty.” Id. All told, the follow up questions likely took less 

than a minute. 

A similar inquiry would not have been overly burdensome in 

Ms. Hernandez’s case. The magistrate judge could have simply asked 

Ms. Hernandez how long it had been since she had eaten or slept and 

how long she had been detained. Depending on those answers, the 

magistrate judge could have then asked several open-ended questions to 

determine her understanding of the proceedings, such as what crime 

she was charged with or “[w]hat are you going to do today.” Carter, 795 

F.3d at 950. If Ms. Hernandez were able to answer these questions, and 

there was no indication that the plea was coerced, the magistrate judge 

(like the judge in Carter) could have gone on to find the plea knowing 

and voluntary.  

But the magistrate judge declined to do so. Instead, he wrongly 

assumed that being “hungry or tired” is irrelevant to the question of 

whether a plea is knowing and voluntary. ER 560. And he incorrectly 

found that a defendant’s rote affirmation that her plea is knowing and 

voluntary can overcome multiple red flags indicating the opposite. 

These errors, combined with the “totality of all the surrounding 
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circumstances,” make it impossible to confirm that Ms. Hernandez’s 

plea was knowing and voluntary. Schneckloth, 412 U.S. at 226. And 

because the Court cannot confirm that Ms. Hernandez’s plea was 

knowing and voluntary, it must assume that it was “obtained in 

violation of due process and is therefore void.” McCarthy, 394 U.S. at 

467. 

B.  The district court incorrectly held that the magistrate 
judge’s colloquy was sufficient. 

After her plea, Ms. Hernandez appealed her conviction to the 

district court, raising the same knowing-and-voluntary concerns that 

she argues here. ER 384. But the district court affirmed her conviction, 

holding that “the Magistrate Judge’s plea colloquy satisfied the 

requirements of Rule 11.” ER 11. This Court reviews the district court’s 

conclusions on the constitutional soundness of Ms. Hernandez’s plea 

and the sufficiency of the magistrate judge’s Rule 11 plea colloquy de 

novo. Carter, 795 F.3d at 950; Arqueta-Ramos, 730 F.3d at 1137. The 

district court’s rationale was faulty, for several reasons. 

First, the majority of the district court’s decision (eight of its 

eleven pages) relied on the magistrate judge’s facial compliance with 

the Rule 11(b)(1) script. ER 3-11. But as previously explained, Rule 11 
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is a means of ensuring that a plea is knowing and voluntary, rather 

than an end in itself. See McCarthy, 394 U.S. at 465 (explaining that 

Rule 11 was “designed to assist the district judge in making the 

constitutionally required determination” that a plea is knowing and 

voluntary) (emphasis added). And because a knowing and voluntary 

determination will turn on the specific facts of each case, “matters of 

reality, and not mere ritual,” control. Id. at 467 n.20. See also Dayton, 

604 F.2d at 943 (explaining that the “mere ritual” of reciting the Rule 

11(b)(1) script is insufficient). Indeed, if a rote listing of the standard 

Rule 11(b)(1) advisals were enough to ensure that every plea is 

constitutional, Carter would have had no reason to impose an 

“additional duty to follow up with the defendant” in cases where a 

defendant admits to being on medication, since the judge presumably 

provided the standard Rule 11 advisals. Carter, 795 F.3d at 952.  

Second, the district court found that “the record is devoid as to the 

pre-plea conditions that Defendant herself actually experienced.” ER 12. 

But on the afternoon of Ms. Hernandez’s hearing, an attorney objected 

to the conditions of confinement by explaining that “all of these 

individuals have been held in border patrol stations since their arrest.” 
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ER 79 (emphasis added). And in the weeks prior to Ms. Hernandez’s 

hearing, hundreds of defendants who had been held in Border Patrol 

stations told a remarkably consistent story—that they had been packed 

into frigid cells; that they received inadequate food consisting of bean 

burritos, juice, and cookies; that they had no access to showers, soap, or 

a toothbrush, and that they slept on a thin mat covered by a plastic, 

aluminum blanket.8 ER 130, 152, 154, 155, 156, 160, 161, 211, 231, 262, 

263, 267, 268, 270, 271, 326, 350, 353, 354, 371, 372. So it would defy 

logic and common sense to believe that, unlike every other defendant 

prosecuted in Streamline court, Ms. Hernandez was inexplicably 

detained in a different holding facility that somehow had adequate food, 

temperature, beds, and amenities.   

8 The district court declined to consider transcripts of other 
Streamline hearings on the basis that they were not part of the record. 
ER 12. But a court may judicially notice a fact that is “not subject 
to reasonable dispute because it . . . can be accurately and readily 
determined from sources whose accuracy cannot reasonably be 
questioned.” Fed. R. Evid. 201(b). This includes official transcripts of 
court proceedings showing that certain statements were made on the 
record. See, e.g., Lee v. City of Los Angeles, 250 F.3d 668, 689 (9th Cir. 
2001); Khoja v. Orexigen Therapeutics, Inc., 899 F.3d 988, 999 (9th Cir. 
2018). So nothing prevents the district court or this Court from taking 
judicial notice of statements by attorneys made in other Streamline 
proceedings. 
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Furthermore, the Government in its answering brief never 

asserted or presented any evidence that Ms. Hernandez was not held in 

a Border Patrol station under similar conditions, nor has it ever 

disputed that the conditions in these stations are exactly as Streamline 

attorneys and defendants describe. See ER 28-45. In similar 

voluntariness contexts, courts have held that the Government’s failure 

to “contradict petitioner’s version of the events” when it had “every 

opportunity” to do so suggests that its evidence would not have rebutted 

the petitioner’s. Sims, 389 U.S. at 406. See also Haynes v. Washington, 

373 U.S. 503, 509-10 (1963) (finding it “meaningful” that the 

government failed to present evidence rebutting petitioner’s claims); 

People v. Hildabrandt, 53 Cal. Rptr. 99, 102 (1966) (crediting 

the petitioner’s claim “insofar as it stands uncontradicted”). So the 

district court’s unwillingness to recognize that Ms. Hernandez was held 

in the same conditions as every other Streamline defendant defies both 

law and common sense. 

Finally, the district court suggested that even if Ms. Hernandez 

had experienced the conditions described, the record is “devoid of any 

assertion that Defendants’ [sic] condition affected her decision to plea 
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[sic] or her mental state.” ER 12. But the district court ignored clear 

evidence in the record that Ms. Hernandez was distressed by her 

detention and expedited proceedings—both before and during her 

hearing. During her pre-hearing meeting with her attorney, she “teared 

up a couple of times” and had to “take some pauses” because “this has 

been a very terrifying experience for her.” ER 576. Her attorney 

reported that she was “very, very, very soft-spoken” and that “it took a 

while for me to be able to even gain a little bit of trust from her, given 

how scary this process is.” ER 576. Then during the hearing itself, the 

magistrate judge chided Ms. Hernandez for speaking too softly, stating 

that “you are going to have [to] keep your voice up so the interpreter 

can hear you clearly, and then I can hear you.” ER 555. So, contrary to 

the district court’s statement, ample evidence existed that 

Ms. Hernandez was not only affected by the process but downright 

traumatized by it. 

Furthermore, the expedited nature of the proceedings made it 

difficult, if not impossible, for any magistrate judge to know whether 

Ms. Hernandez’s plea was knowing and voluntary. On the afternoon of 

her hearing, the magistrate judge had 51 defendants on calendar. ER 
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387-90. Almost all of them pleaded guilty that day, and the hearing 

lasted just short of five hours. ER 387, 618. This meant that the 

magistrate judge spent an average of less than six minutes on each 

case.  

To handle this many pleas, the magistrate judge called defendants 

out in groups of up to ten people and asked almost exclusively yes-or-no 

questions. See, e.g., ER 391, 404-423. This encouraged defendants who 

did not understand the proceedings to simply repeat the answer of the 

person before them. See United States v. Fels, 599 F.2d 142, 146 (7th 

Cir. 1979) (stating that addressing multiple defendants during the same 

hearing is “not the preferred method”). So the district court’s complaint 

that “the record is devoid” of Ms. Hernandez’s pre-plea conditions and 

their effect on her is not persuasive, as it is unlikely that any confusion 

or coercion would have come to light given the breakneck speed of the 

colloquy. Accordingly, none of the district court’s reasons can excuse the 

magistrate judge’s failure to ensure that Ms. Hernandez’s plea was 

knowing and voluntary.    
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IV. The Government cannot show this error was harmless.

Below, both the Government and the district court agreed that

review was for harmless error. ER 8, 34. Under harmless-error review, 

the Government bears the burden of showing that the plea did not 

affect Ms. Hernandez’s “substantial rights.” Arqueta-Ramos, 730 F.3d at 

1139. And because the error here is of a constitutional dimension, the 

Government must prove this beyond a reasonable doubt. See Chapman 

v. California, 386 U.S. 18, 24 (1967)l

The Government will not be able to do so. When a plea colloquy 

fails to satisfy a “core concern” of Rule 11, this Court has held that it 

automatically affects the defendant’s substantial rights. See United 

States v. Pena, 314 F.3d 1152, 1157 (9th Cir. 2003). These “core 

concerns” include “ensuring that the guilty plea is free from coercion” 

and “ensuring that the defendant understands the nature of the 

charges.” Id. at 1158 n.4. See also United States v. Dominguez Benitez, 

542 U.S. 74, 84 (2004) (suggesting that an unknowing plea could not 

survive even if there was “overwhelming evidence that the defendant 

would have pleaded guilty regardless”). Because lack of coercion and an 

understanding of the nature of the charges are precisely what 
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Ms. Hernandez argues that the magistrate judge failed to ensure, this 

error violated her substantial rights. So the Court need go no further 

but should hold that the magistrate judge reversibly erred. 

In cases where the judge’s error did not implicate a “core concern,” 

courts require the Government to show that the error “affected the 

outcome of the proceedings” because the defendant would not have 

pleaded guilty in its absence. Arqueta-Ramos, 730 F.3d at 1139. But 

even if the error here did not affect a “core concern,” Arqueta-Ramos 

shows that the Government cannot demonstrate that Ms. Hernandez 

would have pleaded guilty absent the error.    

In Arqueta-Ramos (which involved a Streamline plea in another 

district), this Court held that an Arizona magistrate judge erred by 

failing to “personally address” the defendants as required by Rule 11(b). 

730 F.3d at 1139. The Court then concluded that this error was not 

harmless, for three reasons. First, the Court declined to give 

meaningful weight to the defendant’s statements that he understood his 

rights, the charges, and the consequences of pleading guilty because 

these statements were “made in response to actions by the judge that 

violated Rule 11.” 730 F.3d at 1140. Second, the Court also found it 
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significant that there was “no clear point during the small group 

colloquy at which Arqueta-Ramos could have asked a question” because 

“the court did not give the defendants an opportunity to ask questions 

until after she had accepted their guilty pleas” Id. at 1141. Finally, the 

Court declined to give weight to the fact that the defendant was 

“informed of her rights and charges by her experienced defense counsel” 

because the record “does not reflect any statements by counsel about 

what he told Arqueta-Ramos.” 730 F.3d at 1141. And although defense 

counsel in Arqueta-Ramos stated that “he believed his client understood 

her rights and was pleading guilty voluntarily,” the Court did not find 

this fact persuasive because it “tells us little about the substance and 

depth of his conversations.” Id.  

For these reasons, the Court found it “impossible to know what 

Argueta-Ramos would have done absent the Rule 11 error.” Id. at 1142 

(quotations and alterations omitted). “With so little evidence on the 

issue one way or the other,” the Court held, “the burden of proof 

becomes dispositive.” Id. And because “[t]he government has the burden 

of showing that Arqueta–Ramos would have pled guilty absent the  
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error, and it has failed to do so here,” the Court reversed the conviction. 

Id. 

Here, these same concerns are present to an even greater degree. 

First, the Court cannot give meaningful weight to Ms. Hernandez’s 

statements that she was knowingly and voluntarily pleading guilty 

because these statements were made in the context of a Rule 11 error. 

See id. at 1140. Second, while the judge in Arqueta-Ramos “did not give 

the defendants an opportunity to ask questions until after she had 

accepted their guilty pleas,” id. at 1141, the magistrate judge here gave 

Ms. Hernandez no opportunity to ask questions at any stage of the 

proceedings. Finally, while defense counsel in Arqueta-Ramos conceded 

that his client “understood her rights and was pleading guilty 

voluntarily,” Ms. Hernandez’s attorney was careful to say only that she 

“explain[ed]” Ms. Hernandez’s rights to her—not that Ms. Hernandez 

understood them. ER 566. Accordingly, the same concerns that led this 

Court to find no harmless error in Arqueta-Ramos are even more 

compelling here.   
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On top of that, the record in Arqueta-Ramos contained no evidence 

of coercive pre-plea conditions, as it does here. Having no experience in 

the criminal justice system, Ms. Hernandez likely assumed that she 

would remain in the same conditions—packed into a freezing cell 

without adequate food, a bed, a shower, a change of clothes, or a 

toothbrush—until her case resolved. See Haynes v. Washington., 373 

U.S. 503, 514 (1963) (defendant had “no reason not to believe” that his 

incommunicado detention would continue “for a much longer period” if 

he did not cooperate); Stidham, 506 F.2d at 481 (noting that “it must 

have become painfully evident to Stidham that he must either confess 

or continue to be treated as an animal”). Had she known that she would 

instead be transferred to a more humane facility with additional time to 

discuss potential defenses, review discovery, and consider options, it is 

entirely likely that she would have opted not to plead guilty. So under 

any prejudice analysis, the Government will not be able to show that 

this error was harmless.   
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CONCLUSION 

Because the magistrate judge reversibly erred by failing to ensure 

that Ms. Hernandez’s plea was knowing and voluntary, the Court must 

vacate her conviction.  
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DATED: April 10, 2019 KARA HARTZLER 

Federal Defenders of San Diego, Inc. 
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Attorneys for Defendant-Appellant 
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ADDENDUM



Rule 11. Pleas

(b) Considering and Accepting a Guilty or Nolo Contendere Plea.

(1) Advising and Questioning the Defendant.Before the court accepts a plea of guilty or nolo contendere,
the defendant may be placed under oath, and the court must address the defendant personally in open court.
During this address, the court must inform the defendant of, and determine that the defendant understands, the
following:

(A) the government's right, in a prosecution for perjury or false statement, to use against the defendant any
statement that the defendant gives under oath;

(B) the right to plead not guilty, or having already so pleaded, to persist in that plea;

(C) the right to a jury trial;

(D) the right to be represented by counsel--and if necessary have the court appoint counsel--at trial and at
every other stage of the proceeding;

Federal Rules of Criminal Procedure, Rule 11
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(E) the right at trial to confront and cross-examine adverse witnesses, to be protected from compelled self-
incrimination, to testify and present evidence, and to compel the attendance of witnesses;

(F) the defendant's waiver of these trial rights if the court accepts a plea of guilty or nolo contendere;

(G) the nature of each charge to which the defendant is pleading;

(H) any maximum possible penalty, including imprisonment, fine, and term of supervised release;

(I) any mandatory minimum penalty;

(J) any applicable forfeiture;

(K) the court's authority to order restitution;

(L) the court's obligation to impose a special assessment;

(M) in determining a sentence, the court's obligation to calculate the applicable sentencing-guideline range
and to consider that range, possible departures under the Sentencing Guidelines, and other sentencing
factors under 18 U.S.C. § 3553(a); and

(N) the terms of any plea-agreement provision waiving the right to appeal or to collaterally attack the sen-
tence.



(2) Ensuring That a Plea Is Voluntary.Before accepting a plea of guilty or nolo contendere, the court must
address the defendant personally in open court and determine that the plea is voluntary and did not result from
force, threats, or promises (other than promises in a plea agreement).

Federal Rules of Criminal Procedure, Rule 11 Page 2
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