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CASE TITLE: Voice of San Diego vs San Diego State University [IMAGED] 
CASE CATEGORY: Civil - Unlimited CASE TYPE: Misc Complaints - Other 

APPEARANCES 

Having read and considered the additional briefing submitted by the parties (ROA 45-53, 56-57), and 
after consideration of the original papers in this matter and oral argument, the court hereby modifies the 
tentative ruling and rules as follows: 

Petitioner Voice of San Diego's Amended Verified Petition for Writ of Mandate to Compel 
Compliance with Public Records Act; Complaint for Declaratory and Preliminary and Permanent 
Injunction is DENIED. 

In November 2018, San Diego City voters approved Measure G, a ballot measure authorizing the sale of 
approximately 132 acres of Mission Valley property, owned by the City of San Diego, to San Diego State 
University ("SDSU"). In promoting the measure, statements were made to the effect that SOSU's Mission 
Valley project would not rely on taxpayer money and/or raise student tuition or fees. Petitioner, Voice of 
San Diego ("Voice"), a news media outlet, interested in "understanding the financial and political action 
SDSU planned to implement" for this project, made formal CPRA requests to SDSU concerning the 
project. (ROA 23 at p. 1.) In response to Voice's CPRA requests, SDSU produced various invoices and 
consulting contract documents and advised it would not be producing any further documents. SDSU 
asserted no further disclosure was required under Government Code sections 6254 and 6255. 

At issue in this Petition is the disclosure of revenue models prepared by JMI Sports for the contemplated 
stadium and budget spreadsheets prepared by JMI Realty for the proposed development of the entire 
Mission Valley property. (ROA 35, McCarron Decl. at {( 15, 19.) 

Voice argues the revenue models and budget spreadsheets are not exempt from disclosure and must be 
produced. To the contrary, SDSU contends the documents are exempt and must not be disclosed at this 
time. 

It is SDSU's burden of proving the withheld documents are exempt from disclosure under CPRA. 
(American Civil Liberties Union of Northern California v. Superior Court (2011) 202 Cal.App.4th 55, 67.) 
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The court finds SDSU has met its burden. 

1. Government Code section 6254(h) 

"The contents of real estate appraisals or engineering or feasibility estimates and evaluations made for 
or by the state or local agency relative to the acquisition of property, or to prospective public supply and 
construction contracts" are exempt from disclosure "until all of the property has been acquired or all of 
the contract agreement obtained." (Gov. Code, $ 6254(h).) 

At the conclusion of oral argument, the court allowed the parties to provide additional briefing on whether 
SDSU waived this exemption by failing to allege it prior to the Opposition and failing to assert it in the 
privilege log. At the hearing, Voice argued SOSU waived this exemption by failing to assert it earlier, and 
specifically, by not asserting it in the privilege log. SDSU countered and argued that there was not a 
waiver for multiple reasons. 

The court finds SDSU has not waived the exemption under Government Code section 6254(h) by failing 
to assert prior to filing the Opposition to the Petition. The CPRA contains a waiver provision, which 
states, in pertinent part, as follows: 

"Notwithstanding any other law, if a state or local agency discloses a public record that is otherwise 
exempt from this chapter, to a member of the public, this disclosure shall constitute a waiver of the 
exemptions specified in Section 6254 or 6254.7, or other similar provisions of law." (Gov. Code, § 
6254.5.) 

Pursuant to this statute, SDSU's failure to assert the exemption under Government Code section 
6254(h) does not constitute a waiver. First, there is no waiver because SDSU did not disclose these 
documents which are exempt (explained below). The court is not persuaded by Voice's argument that 
the disclosure of other appraisal documents, specifically documents that were drafted by D.F. Davis Real 
Estate, Inc. ("D.F.Davis"), who was mutually retained by SDSU and the City, constitutes a waiver of the 
JMI documents at issue in this Petition. (See ROA 57, Mccarron Deel.) Unlike the JMI documents, the 
disclosed D.F. Davis documents, helped both parties to this potential transaction determine the fair 
market value of the site. In contrast, the JMI documents were used by SDSU to assist in determining the 
revenue models and budget costs for development of the property. (ROA 57, McCarron Decl. at f 9.) 

Second, under the civil discovery rules, the court finds there was no waiver of the exemption by failing to 
assert it in the privilege log. While the Civil Discovery Act applies to CPRA proceedings (City of Los 
Angeles v. Superior Court (2017) 9 Cal.App.5th 272, 284-287), here the parties elected, by way of 
agreement, to forego formal discovery. (ROA 20.) 

Under the discovery rules, a party may waive a claim of privilege by failing to include it in its initial 
response to a discovery request or by serving untimely responses to discovery requests. (Evid. Code, § 
912(a); Code of Ci. Pr0c., $$ 2025.460(a), 2030.290(a), 2031.300(a), 2033.280(a); Scottsdale Ins. Co. 
v. Sup.Ct. (Spyglass Homeowners Ass'n) (1997) 59 Cal.App.4th 263, 273.) However, the failure to serve 
a privilege log or serving an inadequate privilege log does not constitute a waiver of a privilege. (See 
Catalina Island Yacht Club v. Superior Court (2015) 242 Cal.App.4th 1116, 1126 [failure to serve a 
privilege log or serving an inadequate privilege log does not constitute a waiver of the attorney-client 
privilege.].) 
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As stated above, here there was no formal discovery propounded by Voice to SDSU and the court 
declines to treat the privilege log as a response to formal discovery. Nor does the court find that Voice 
was prejudiced by SOSU's failure to assert the exemption at some earlier time. Although Voice has 
requested permission to conduct limited discovery on the appraisal privilege claim, the court declines 
said request. (ROA 45 at p. 7.) 

On the merits of the exemption, SDSU has demonstrated the documents sought fall under this 
exemption. It is undisputed SDSU has not purchased the property from the City of San Diego. (ROA 35, 
McCarron Decl. at {] 10.) SDSU claims negotiations for the purchase of the property are ongoing and the 
revenue models are needed, inter alia, to obtain the Board of Trustees' approval for the purchase and 
sale agreement with the City. (Id. at {[f] 10, 18.) With regard to the budget spreadsheets, SDSU asserts 
they are used to determine the value of the Mission Valley property. (/d. at f] 21.) Specifically, "This data 
informs the development team on the best approach in negotiating the purchase price of the property 
with the City .... " (Id.) Also, the budget spreadsheets help the "CSU Board of Trustee in deciding whether 
to approve any PSA [Purchase and Sale Agreement) between the University and the City Council." (Id.) 

Voice argues SOSU is being disingenuous in claiming they are negotiating the purchase price with the 
City because the purchase price is actually fixed and is to sold at fair market value. However, there are a 
number of factors to be considered in determining the fair market value of the property. (S.D. County 
Mun. Code, § 22.0908(a).) Further, although the City may be the entity which ultimately determines the 
fair market value for the property, nothing prohibits SDSU from performing its own evaluation of what is 
the fair market value of the property for purposes of negotiating the sale of the property. 

Moreover, the court is not convinced that SDSU's purchase of the Mission Valley property is an absolute 
guarantee. (See S.D. County Mun. Code, § 22.0908 ["the City shall sell such property to SDSU in 
accordance with the City Charter, but only if such sale is in compliance with the conditions herein 
established."].) Thus, contrary to Voice's contention, the extensive list of conditions set forth in Municipal 
Code section 22.0908 indicates the negotiation and sale of the Mission Valley property is not that 
simple. 

SDSU has shown the revenue models and budget spreadsheets fall under the category of feasibility 
estimates and evaluations made for SDSU relative the purchase of the Mission Valley project, which has 
not been acquired by SDSU at this time. The withheld documents are thus exempt at this time under 
Government Code section 6254(h). 

2. Deliberative Process Privilege 

The documents are also precluded from disclosure based on the deliberative process privilege. For the 
deliberative process privilege, "[t]he key question in every case is 'whether the disclosure of materials 
would expose an agency's decisionmaking process in such a way as to discourage candid discussion 
within the agency and thereby undermine the agency's ability to perform its functions."' (Times Mirror Co. 
v. Superior Court (1991) 53 Cal.3d 1325, 1342.) "[T]he privilege has been held to protect factual 
information which 'compromises the deliberative process,' including 'predecisional' documents, that is, 
documents which are prepared to assist an agency decision-maker in making a decision." (Wilson v. 
Superior Court (1996) 51 Cal.App.4th 1136, 1142, emphasis added.) 

" '[T)he ... courts have uniformly drawn a distinction between predecisional communications, which are 
privileged [citations]; and communications made after the decision and designed to explain it, which are 
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not.'[Citation.]... [Protecting the predecisional deliberative process gives the chief executive 'the 
freedom "to think out loud," which enables him to test ideas and debate policy and personalities 
uninhibited by the danger that his tentative but rejected thoughts will become subjects of public 
discussion. Usually the information is sought with respect to past decisions; the need is even stronger if 
the demand comes while policy is still being developed.' [Citation.]" (Times Mirror Co., supra, 53 Cal.3d 
at 1341.) 

Here, SOSU has demonstrated the revenue models and budget spreadsheets are predecisional 
documents prepared to assist SDSU in its decisionmaking process concerning the purchase of, and 
development of, the Mission Valley property. Neither the purchase of the property or a final decision as 
to the development has been completed at this time. 

For example, one of the conditions under Municipal Code section 22.0908 is that the sale of the Mission 
Valley property to SDSU "shall provide for the development of:... [a] new Joint Use Stadium for SDSU. 
.. and other Potential Sports Partners...." (S.D. County Mun. Code, $ 22.0908(c)(1), emphasis added.) 
SOSU has not decided on the design of the stadium and other features to developed on the property. 
SDSU asserts it is using the information in the revenue models "to determine the stadium configuration 
and design features that achieves the University's goals and that the University can afford to build." 
(ROA 35, McCarron Decl. at ] 16.) 

The budget spreadsheets are assisting SDSU "determine the University's alternative models for 
developing the property." (ROA 35, Mccarron Deel. at 20.) The budget "documents estimate the total 
costs to develop the Mission Valley property in preparation for ground leasing parcels to the University's 
yet-to-be-determined development partners." (ROA 35, Mccarron Deel. at '11 19.) Thus, should the 
revenue models and budget spreadsheet be disclosed, it would reveal SDSU's decisionmaking process 
with regard to the stadium development and configuration and frustrate candid discussions on the issue. 

Also, if the withheld documents are disclosed it would not only affect discussions on the purchase of the 
property, but also reveal SDSU's thought process in attempting to purchase the property, which SDSU 
has not yet secured. 

Further, the court recognizes the voters of the City of San Diego desire that the Mission Valley property 
be sold to SDSU to be developed in the manner contemplated in Measure G. However, the court is not 
convinced that the voters' desire will not be satisfied unless the withheld documents are disclosed. To 
the contrary, the public's interest would not be served if the SDSU is unable to purchase the property 
because of public scrutiny over SDSU thought process and/or decisionmaking in its negotiation with the 
City regarding the purchase and development of the property. In this matter, the court finds the public 
interest served by the nondisclosure clearly outweighs the public interest served by disclosure. (Gov. 
Code,§ 6255; Times Mirror, supra, 53 Cal.3d at 1344.) 

Based on the foregoing, SDSU has shown the deliberative process privilege applies and the documents 
are exempt from disclosure. 

3.Government Code section 6254(a)) 

Government Code section 6254(a) provides that that "[preliminary drafts, notes, or interagency or 
intra-agency memoranda that are not retained by the public agency in the ordinary course of business" 
are exempt from disclosure "if the public interest in withholding those records clearly outweighs the 
public interest in disclosure." (Gov. Code, S 6254(a).) "Thus there are three statutory conditions for 
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exemption: (1) The record sought must be a preliminary draft, note, or memorandum; (2) which is not 
retained by the public agency in the ordinary course of business; and (3) the public interest in 
withholding must clearly outweigh the public interest in disclosure." 

(Citizens for A Better Environment v. Department of Food & Agriculture (1985) 171 Cal.App.3d 704, 
711-712.) 

For reasons stated above in the deliberative process privilege analysis the third condition has been 
satisfied. SDSU has also satisfied the first condition. The withheld documents are drafts because they 
are revised periodically and are not final. (ROA 35, McCarron Decl. at []] 15, 19-20.) As alluded to 
above, the withheld documents were produced for the purposes of facilitating SDSU's purchase and 
development of the Mission Valley property. They are pre-decisional because the property has not been 
purchased yet nor has there been a final decision regarding the development and configuration of the 
property. 

The question of whether this exemption applies rests on whether SDSU retains the withheld documents 
in the ordinary course of business. SDSU asserts it does not. (ROA 35, McCarron Decl. at f 28.) It 
refutes Voice's contention that it has a policy requiring the retention of the withheld documents. (/d. at f]f] 
28-30.) Mr. Mccarron declares that the withheld documents do not constitute "Campus Policies and 
Presidential Executive Orders," and do not fall under any of the categories of documents designated by 
SDSU to be retained. (/d. at [ 28.) SDSU explains that while the documents were emailed to its staff, 
who may have on their own volition kept the documents, there is no retention policy in place specifically 
requiring the retention of this documents. Instead, only final versions of the revenue models and budget spreadsheets will be retained. (Id. at f] 29.) 

The court is persuaded by the evidence presented by SDSU. There does not appear to be a retention 
policy specific to the withheld documents. The fact that individual staff members may keep the withheld 
documents on an ad hoc basis is not tantamount to school-wide retention policy specifically concerning 
the nature of the withheld documents. SDSU has established these documents are not retained during 
the ordinary course of business and has satisfied the second condition. 

Because all conditions have been met under Government Code section 6254(a), the court finds the 
withheld documents are exempt from disclosure. 

Voice's Request for Judicial Notice (ROA 24) is granted. Specifically, for Exhibits A through D the court 
takes judicial notice that the articles/press releases/websites have been published. However, the court 
does not take judicial notice of the truth of the matters stated therein. (Ragland v. U.S. Bank National 
Assn. (2012) 209 Cal.App.4th 182, 193-194.) The court takes judicial notice of Exhibit E pursuant to 
Evidence Code section 452(c), Vargas v. City of Salinas (2009) 46 Cal.4th 1, 22, and People v. Goodliffe 
(2009) 177 Cal.App.4th 723, 728. Pursuant to Evidence Code section 452(c) the court takes judicial 
notice of Exhibit F. 

Voice's Requests for Judicial Notice (ROA 36, 37, 52) are granted. Specifically, the fact that these 
documents have been published is judicially noticed, but the truth of the matters stated therein are not 
judicially noticed. 

SDSU's Request for Judicial Notice is granted. (ROA 35.) The court takes judicial notice of Exhibits 1 
through 3 pursuant to Evidence Code section 452(c). (See also California State Employees' Assn. V. 
Flournoy (1973) 32 Cal.App.3 219, 233, fn. 10; Huntington Beach City Council v. Superior Court (2002) 
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94 Cal.App.4th 1417, 1424 fn.2.) 

The unopposed Ex Parte Application to File Under Seal Exhibits In support of Respondent's Brief 
in Opposition to Petition for Writ of Mandate is GRANTED. 

For the reasons stated in the court's ruling on the Amended Verified Petition for Writ of Mandate to 
Compel Compliance with Public Records Act; Complaint for Declaratory and Preliminary and Permanent 
Injunction in this matter, the court finds there is an overriding interest that overcomes the right of public 
access to the record and that this overriding interest supports sealing of the record. (Cal. Rules of Court, 
rule 2.550()(1) and (2): NBC Subsidiary (KNBC-TV), Inc. v. Superior Court (1999) 20 Cal.4th 1178 and 
Universal City Studios, Inc. v. Superior Court (2003) 110 Cal.App.4th 1273.) SDSU has established the 
records sought to be sealed are exempt from disclosure under Government Code sections 6254(a),(h) 
and 6255. The exemption from disclosure under Government Code sections 6254(a),(h) and 6255 
supports sealing the documents in this matter. 

The court also finds that there is a substantial probability that the protection of these exempt documents 
will be prejudiced if the record is not sealed, that the proposed sealing is narrowly tailored and that no 
less restrictive means exist to achieve protection of the confidential information. (Cal. Rules of Court, 
rule 2.550()(3), (4) and (5).) 

The following are sealed and are deemed lodged with the court: 
- Binder 1: SDSU Revenue Model (Stadium] which contains draft revenue model documents for the 

contemplated stadium sent from JMI Sports to SDSU on the following dates (divided by tab numbers): 
(1) Tab 1: 11-2-17; (2) Tab 2: 11-20-17; (3) Tab 3: 4-13-2018; (4) Tab 4:6-11-18; (5) Tab 5: 10-8-18; (6) 
Tab 6: 10-12-18; (7) Tab 7: 10-18-18 [revenue model tab -- no upper bowl]; (8) Tab 8: 10-25-18 
[premium seat revenue schedule tab]; (9) Tab 9: 10-29-18 [premium seat revenue schedule tab]; and 
(10) Tab 10: 10-29-18. 

- Binder 2: MV Budget [Everything in Mission Valley] which contains draft budgeting projections for the 
entire Mission Valley property sent from JMI Realty to SDSU on the following dates (divided by tab 
numbers): (1) Tab 1: 12-31-17 [CV 12-31-17 JC]: (2) Tab 2:2-23-18[CF 2-23-18 JC Combined]; (3) Tab 
3: 2-23-18 [CF 2-23-18 JC Developer Only]; (4) Tab 4: 2-23-18 [CF 2-23-18 SDSU JC Only]; (5) Tab 5: 
2-23-18 [CF 2-23-18 JC Excel Spreadsheet Version]; (6) Tab 6: 9-24-18 [9-24-18 MV Projected 
Construction Budget Tabs]: (7) Tab 7: 9-24-18 [9-24-18 MV Projected Construction Budget 4 
Expenditures Tabs]. 

- Binder 3: MV Budget [Everything in Mission Valley] which contains draft budgeting projections for the 
entire Mission Valley project sent from JMI Realty to SDSU on the following dates (divided by tab 
numbers): (1) Tab 1: 11-7-18[11-7-18 Proceed with Design - Construction]. 

- Binder 4: MV Budget [Everything in Mission Valley] which contains draft budgeting projections for the 
entire Mission Valley project sent from JMI Realty to SDSU on the following dates (divided by tab 
numbers): 12 (1) Tab 1: 11-7-18 [11-7-18 Acquisition + CEQA Only]. 

The court directs the clerk to treat the following cover sheets as Notices of Lodgment and directs the 
clerk to file the four cover sheets in the court file: 

"DOCUMENTS SUBMITTED CONDITIONALLY UNDER SEAL -Binder 1 ;" "DOCUMENTS 
SUBMITTED CONDITIONALLY UNDER SEAL - Binder 2;" "DOCUMENTS SUBMITTED 
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CONDITIONALLY UNDER SEAL - Binder 3,'' and "DOCUMENTS SUBMITTED CONDITIONALLY 
UNDER SEAL - BINDER 4." 

The court directs the clerk to return the sealed lodged documents to the filing party. 

IT IS SO ORDERED. 

Judge Ronald L. Styn 

DATE: 12/02/2019 
DEPT: C-74 

MINUTE ORDER Page 7 
Calendar No. 



SUPERIOR COURT OF CALIFORNIA, COUNTY OF SAN DIEGO 
Central 
330 West Broadway 
San Diego, CA 92101 

SHORT TITLE: Voice of San Diego vs San Diego State University [IMAGED] 

CASE NUMBER: 
CLERK'S CERTIFICATE OF SERVICE BY MAIL 

37-2019-00008880-CU-MC-CTL 

I certify that I am not a party to this cause. I certify that a true copy of the attached minute order was mailed 
following standard court practices in a sealed envelope with postage fully prepaid, addressed as indicated below. 
The mailing and this certification occurred at San Diego, California, on 12/02/2019. 

ANTHONY P O'BRIEN 
DEPUTY ATTORNEY GENERAL 
1300 I STREET # 125 
SACRAMENTO, CA 94244-2550 

CATHERINE V BARRAD 
401 GOLDEN SHORE 
LONG BEACH, CA 90802 

[]Additional names and address attached 

Cl k f th C rt b nJ:\h&w - er o e ou , y· , Deputy 

FELIX M TINKOV 
LAW OFFICE OF FELIX TINKOV 
225 BROADWAY # 1900 
SAN DIEGO, CA 92101 

CLERK'S CERTIFICATE OF SERVICE BY MAIL Page: 1 


	image_001.pdf (p.1)
	image_002.pdf (p.2)
	image_003.pdf (p.3)
	image_004.pdf (p.4)
	image_005.pdf (p.5)
	image_006.pdf (p.6)
	image_007.pdf (p.7)
	image_008.pdf (p.8)

