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Mayor Todd Gloria      David Nisleit, Chief of Police 

City of San Diego      San Diego Police Department 

202 C Street, 11th Floor     1401 Broadway 

San Diego, CA 92101      San Diego, CA 92101 
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Mara W. Elliott, City Attorney         Ms. Jennifer Campbell 

Office of the City Attorney, City of San Diego  City Councilmember, District 2 

1200 Third Ave., Suite 1620     202 C Street, 10th Floor 

San Diego, CA 92101      San Diego, CA 92101 

CityAttorney@SanDiego.gov     JenniferCampbell@SanDiego.gov 

 

 Re: Illegal & Immoral Homelessness Sweeps By The City of San Diego 

   

Dear Mayor Gloria, Ms. Elliott, Chief Nisleit, and Ms. Campbell: 

 

 This firm, along with attorney Coleen Cusack, represents the class of homeless 

residents presently living along Sports Arena Boulevard who have over the past several weeks 

been subjected to phony and pretextual “cleaning sweeps” and who were, this past Thursday, 

verbally threatened by members of the City’s police and sanitation departments with the 

message “We are coming back on Monday morning [February 14, 2022]. At that time. you 

will be cited and arrested if you’re here!”  

 

We are writing you now on behalf of the class and the individuals therein asking 

that you immediately stop, and refrain from executing, these sweeps and actions and 

meet with us first, in order to discuss and attempt to reach a mutually-agreeable 

resolution to this issue that respects the rights of all the parties involved, doesn’t involve 

chasing, arresting and criminalizing our clients who have nowhere to go, and avoids 

disruption to the upcoming annual Point In Time Count set for February 24.  

 

We believe these clearance and enforcement actions, and threats thereof, violate the 

constitutional rights of these homeless inhabitants of the Sports Arena Boulevard 

encampment, because they have nowhere else to go or be. It is now well-settled law that “so 

long as there is a greater number of homeless residents in [a city] than the number of available 

beds [in shelters], the city may not prosecute homeless individuals for involuntarily sitting, 

lying, and sleeping outdoors on public property.” Martin v. City of Boise, 920 F.3d 584 (9th 

Cir. 2019). 
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Courts throughout the Ninth Circuit have upheld the letter and spirit of the Martin 

decision, finding, for example, that punishing “people who have no access to shelter for the 

act of sleeping or resting outside while having a blanket or other bedding to stay warm and 

dry constitutes cruel and unusual punishment in violation of the Eighth Amendment.” Blake 

v. City of Grant’s Pass, No. 1:18-cv-01823-CL, 2020 WL 6060925 (D. Or. Oct. 5, 2020). 

 

The intended clearance and enforcement actions threatened this week would also have 

the effect of violating prior settlement agreements and court orders under Spencer v. City of 

San Diego, USDC Case No. 04 CV-2314 BEN (WMC) (2006) and Arundel v. City of San 

Diego, No. 17-CV-1433-BEN-BLM (2018). We’re certain that such violations aren’t the 

City’s intent. 

 

These threatened actions also violate public health and safety directives from the 

Centers for Disease Control and Prevention (“CDC”) and United States Interagency Council 

on Homelessness (“USICH”), the constitutional rights of homeless residents, and prior 

settlement agreements and court orders. Most urgently, this clearance and enforcement action 

would artificially minimize the City of San Diego’s Point-in-Time Count (“PITC”) of 

unsheltered homeless individuals, which is scheduled for February 24, 2022—only a week 

and a half after the intended clearance and enforcement actions.  

 

The timing of this action echoes the same, heavily-criticized, actions by former Mayor 

Kevin Faulconer, who made no secret of such ill-timed sweeps as an attempt to lower the 

PITC numbers and falsely claim credit for “reducing homelessness.” Our recollection is that 

the current administration promised not to be so cruel. 

 

Furthermore, rather than foster the public health interests, these threatened actions 

actually increase the danger of adverse public health consequences to these homeless 

residents who, you must agree, are just as much “members of the public” as everybody else 

living in the City of San Diego. According to the CDC, COVID-19 spreads primarily between 

people within six feet of each other by droplets expelled when an infected person coughs or 

sneezes. The Omicron variant, however, is 2.7 to 3.7 times more likely than the Delta variant 

to infect even vaccinated and boosted individuals.1 Omicron and deadlier variants tore 

through San Diego homeless shelters early this year, forcing shelters throughout the city to 

halt intakes for weeks. Now a more recent subvariant—Omicron BA.1—is emerging as 10% 

more contagious than the initial Omicron variant.2 

 

The COVID-19 specter will continue to pose an extreme health danger to homeless 

individuals staying in congregate shelters, which do not allow for recommended social 

distancing, air circulation, and sanitation to prevent the virus from spreading between 

inhabitants. 

 

 
1 https://www.npr.org/sections/goatsandsoda/2021/12/31/1067702355/omicron-is-spreading-like-wildfire-

scientists-are-trying-to-figure-out-why 
2 https://www.cnbc.com/2022/01/31/the-new-omicron-subvariant-is-more-contagious-but-vaccinated-people-are-

less-likely-to-spread-it-study-finds.html 
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Homeless individuals are twice as likely to be hospitalized, up to four times as likely 

to require critical care, and up to three times as likely to die of COVID-19 than the general 

population.3 Moreover, homeless individuals have significantly lower rates of vaccination 

than the general population: potentially as few as 18.6% were fully vaccinated as of August 

2021.4  Congregate shelters are not a safe alternative to sleeping in open-air encampments for 

homeless individuals, and dispersing a sparsely vaccinated population to spread throughout 

the city endangers housed residents as well.  Because the clearing of encampments poses such 

a danger to public health and safety, the CDC, USICH, National Homeless Law Center, and 

other state and national organizations strongly urge against evicting residents from these 

encampments unless the city can offer immediate individual housing to each displaced 

homeless individual. 

 

As you know, the homelessness and shelter problems in San Diego run even deeper. 

Not only is there a complete lack of housing options, but San Diego’s congregate temporary 

shelters are inadequate and unsafe places to send displaced residents after an encampment 

clearing—there are also far fewer shelter beds in the city than there are unhoused homeless 

San Diegans. Since the COVID-19 outbreak in early 2020, thousands of San Diegans have 

become homeless for the first time, creating an unprecedented crisis of unsheltered 

homelessness. Throughout 2020 and 2021 alone, more than 46,000 San Diegans have sought 

homeless assistance throughout the county. However, the City of San Diego offers only 1,300 

emergency shelter beds and even fewer long-term and permanent housing units.5 Put simply, 

the residents of homeless encampments throughout San Diego are there because they have no 

option of sleeping inside. They have nowhere else to go. 

 

Finally, the intended sweeps of the sizeable Sports Arena Boulevard encampment—

along with its homeless residents—off the street and off the grid a mere ten days before the 

City of San Diego’s annual PIT Count of its unhoused homeless population (scheduled for 

February 24, 2022), effectively scatters homeless individuals across the city, making them 

much less likely to be included in PIT Counts. In other words, the City gives the impression 

that it is reverting to Mayor Faulconer’s “Roll” policy: “if we don’t see them, they don’t exist, 

so chase them away.” 

 

The intended sweep of the Sports Arena Boulevard encampment will simply scatter 

approximately 120 individuals into other areas of the City, and make them less likely to be 

included in the total number of homeless individuals living on its streets reported to HUD. 

This will falsely and counter-productively lower the reported number of unhoused homeless 

and undermine the purpose of PIT Counts: to get an accurate picture of how bad the 

homelessness problem is in every participating city, to apply for and receive funds for housing 

and services, and to allow the public to benchmark progress toward constructive, permanent 

housing solutions. At a local, state, and national level, we are in dire need of accurate data in 

order to respond to the homelessness crisis in constructive and effective ways, because the 

problem is getting worse. 

 

 
3 https://endhomelessness.org/wp-content/uploads/2020/03/COVID-paper_clean-636pm.pdf.  
4 The Omicron Variant of COVID-19: What Homless Service Providers Need to Know, USICH, January, 2022. 
5 https://www.voiceofsandiego.org/topics/news/the-state-of-glorias-top-priorities-from-2021/ 
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There is no shortage of more constructive and humane approaches to homeless 

encampments than the City is currently employing. First and foremost, if you don’t want them 

on Sports Arena Boulevard, where they are trying to be clean and organized, then provide 

them a safe place (with resources such as toilets, trash pickup, cleaning stations, water), 

to be. There are several city-owned areas where this could occur, if the City would simply try 

to protect public health and safety of all citizens, including homeless people, by making 

encampments safe while seeking, creating, and working towards longer-term solutions.  

 

One such example is San Diego’s “People’s Ordinance” which requires the City to 

provide collection and disposal of refuse for all City residents at least once a week.6 But for 

some reason the City Sanitation Department doesn’t do this for the homeless residents along 

Sports Arena Boulevard. Instead, the implication is that these homeless citizens are not 

citizens at all, but are instead criminals. Such is not a constructive, effective, humane, or legal 

solution to thousands of San Diegans living and dying on the streets of America’s Finest City.    

 

With these considerations in mind, please cease all encampment clearances at least 

until the February 24 PIT Count is complete, and forego any and all criminal enforcement 

actions (citations, progressive enforcement, orders to evacuate, etc) against the homeless for 

being homeless. Then let’s sit down and talk about some of these actions and solutions. That 

way we can avoid litigation which will undoubtedly be resolved like the Martin v. Boise case 

-- costing the City money, time, and respect.  

 

Please let’s try cooperatively to develop and implement proper solutions that work for 

everyone. I note for your reference that the City of Chico, CA was able to reach a fair and 

equitable settlement 6 weeks ago with a class of Plaintiffs facing similar situations and actions 

as our clients face here (see Warren v. City of Chico, US District Court Case # 2:21-cv-

00640-MCE-DMC). I believe we can do so here. Feel free to call me (cellphone # 619-890-

0142) anytime. In the meantime, please let me know ASAP whether you will indeed call an 

immediate “halt” to the sweep and enforcement actions. 

 

       Very truly yours, 

               
Robert Scott Dreher 

Kristen Gilleon, Law Clerk  

For DREHER LAW FIRM  

 

Coleen Cusack 
COLEEN CUSACK,  

Attorney at Law 

 
6 People’s Ordinance of the City of San Diego, Municipal Code Section 66.0127; 

https://www.sandiego.gov/sites/default/files/iba-report-21-23.pdf 
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